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AGREEMENT TO FORM NAGRASTAR LLC

as 0(&hctweaxyﬁﬁ1rdﬁyaf§uhe"l§98 by b
mclsan”)" porited. unﬁex”' liws g

referred to as “ESC‘)

INTRODUCTIGN

A.  ESC, EchoStar, and Kudelski have Pre-Existing Contracts for the provision of certain
services and products by Kudelski to ESC and EchoStar.

B. The parties desire to restructure their rights, duties, and obligations under the Pre-existing
Contracts, in the manner set forth in this Agreement.

C. Kudelski desires that upon completion of the transactions contemplated by this Agreement:
(1) Kudelski will be a party to certain agreements with NagraStar and EchoStar; and (i) except for
all duties and obligations with respect to inderpaification and warranty, the Pre-existing Contracts
shall terminate and be pull and void and Kudelski shall have no rights, duties, or obligations under
the Pre-existing Contracts.

D.  ESC and EchoStar desire that upon completion of the transactions contemplated by this
Agreerent: (i) BehoStar will be'a party to certain.agreements with NagraStar and Kudelski; and (i)

exccpt for all rights with respect to indemnification and warranty, the Pre-existing Contracts shail i
terminate and be oull and void and ESC and EchoStar shall have no rights, duties, or obligations

under the Pre-existing Contracts.
NOW, THEREFORE, in consideration of the mumal agreements hereinafter set forth, the
Parties represent, warrant, covenant and agres as follows:

ARTICLE1
D ONS

For purposes of this Agreement, where written with an initial capital letter, the following
termns, words and phrases shall have the following meanings:

L1 Affiliate. The term "Affiliate” shall mean any person or entity directly or indirectly
controlling, controlled by or under common control with, a specified person or entity.

LASHNRSWagraStarilnicgrared 14.wpd -1-
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1.2

1.6

1.7

1.9

i.10

cmigiif(s)  The ter Hlary Agreement(s)” shall-it
Agrecments the Xi _dShAgxeements,ihe’&cmwAgmamyaﬁé

agreemems, by and between ﬁ:haStar mdwagas
Kudelski prior tothe: Cms:lngbéxp. ﬂer«‘ghn ware Lice)
B-1 Iotfﬁs.@fglwnmi),ﬁfi oSt opihiciit Agree
znd the EchaStar Smart Card Puichase Ag;ecmmt (Appondix B-3).

EchoStar Service and Development A;
Developtnent Agreement” shial] roean that certain ‘ygréemient by and bctwwn‘
NagraStar pursvant to which NagraStar shall servite apd develop fm“Eeh
Affitiales various uplink datasteéiin rianagefiént -and ofher sysiers, aid which Al ot
Closing be exccuted and attached hereto as Appendix E-2.

EchoeStar Smart Card Purchase ﬂm t '}‘hc terin “EchoStar Smaﬂ Carii “Plirc'fmsc

Agreement” shall fifean that cedain agis ent by L
parsiai 1o which NagriStr il sell Srhant Card caud its Mﬁkafesa and gihich

i lcense t Theterm “EchoStar Seftware 1 icense Agigetient”
shall soean fhiat ccnaxhngmcmmt by and between EchoStar and NagraStar pursuani to which
NagraStar shali grant EchQStar and its Aﬂihmes cczfam nghts to use wfzmr tes and

Escrow Agreement. The term “Escrow Agreement” shall mean that certain agreement by and
between Kudelski, EchoStar, NagraStar, and an escrow agent, 1o be agreed upon prior to the
Closiog Date, pursuant to which Kudelski shali place certain Kudelskd techmology into
escrow for the benefit of NagraStar and BchoStar, and which shall at Closing be execnted
and attached bereto as Appendix C-2.

{ . The term "Kodelskd Agrecmcm(s) shall mean the following
agteeuién{s by and between Kudelski and NagraStar, to be agreed upon by Kudelski and
EchoStar prior to the Closing Date: the Kudelski Software License Agreement (Appendix

LASH\NRS WagraStertmegrated 14 wp -2-



D-1 to1tiis Agriement), the Kudelsif Service i Deyélopi
and the Kudelski Smart Card Purchase Agreement (Appendix D-3. -

shall at Closing

113 Kudelsid Software License Agreement. The term "Kudelski Software License Agreement”
shall mean that ceitzin agreement by and between Kudelski and NagraStar pursuant to which
NagraStar shall be granted certain rights to Kndeiski technology, and which shall at Closing
be executed and attached hereto as Appendix D-1.

114 NMapraStar. The term "NagraStar” shall mean that certain limited liability company formed
by the Parties pursuant to Section 3.1 hereof, which shall be named “NagraStar LLC™.

[
a
T
[
[
[
[
I
I
[ 115 Operating Agreement. ‘The term "Operating Agreement” shalf mean these policies, practices
o7 Ear et o g B 3 o o ]
:
[
[
r
[
r
r
]

hereto as Appeniix B.

116 Party, Patties. The tenms "Party” or “Parties” shall mean Kudelski and/or EchoStar as the
context requires.

117 Pre:Existing Contracts. The term “Pre-existing Contracts” shall mea: (a) the Digital NASP
Offer for EchoStar, by and between BSC and the Nagra Kodelski Group, dated February 2,
1995;:(b) the Information Management System Offer for EchoStar, by and between EchoStar
and the Nagra Kudelski Group, dated April 7, 1995; and (c) the Nagravision Offer for
Suppart of EchoStar Operations, by and between Kudelski, and either EchoStar or ESC (the
agreement is not clear on the precise party), dated February §, 1997,

118 Product(s). The term "Products” shall mean the Sman Cards, the decoder conditional access
task, uplink datastream management systems, and any other products or services within the

scope of NagraStar's general purpose, which the Parties may agree that NagraStar shall
design, manufacture, or distribute in accordance with Section 2.2 hereof.

L\SHNRSNagruStaritegrated 14 wpd -3-

HIGHLY CONFIDENTIAL Case No. SA CV03-850 DOC ({JTL) ESC0158646



119 Residual Agreement. The term "Residual Agreement” shall mean a Service and -
Development Agreement by and between Kudelski and EchoStar pursuant to which Kndelski
shall agree to provide service and development for EchoStar and its Affiliales on an ad hoc
basis at EchoStar's request, and which shall at Closing be executed and attached hereto as
Appendix C-1.

120  Subsidiary. The term "Subsidiary” shall mean any corporation more than fifty percent (50%)
of whose outstanding shates or stock representing the right to vote (except by reasan of the
occurrence of a contingency) for the election of directors or members of a similar managing
bady are owned or controlled, directly or indirectly, by a specified party.

ARTICLED
PURPOSE AND SCOPE

2.1 General Porpose and Initial Scope. Subject to and upon the terms and conditions hereinafter
set out, the Parties shall take all necessary steps required to cause the formation of a limited
liability company, pursuant to the Colorado Limited Liability Company Act, to be named
“NagraStar LLC”. The purpose and initial scope of NagraStar, notwithstanding the
generality of the purposes enumerated in the Articles of Organization of NagraStar, shall be
as set forth in the Operating Agreement.

2.2 Future Scope. In general, the future scope of the Company shall be as set forth in the
Operating Agreement.

ARTICLE HI
ENTITY FORMATION

3.1  Formation. The Parties have agreed upon the formn of NagraStar's Asticles of Organization
and shall ensure that such Articles have been filed with the appropriate authorities of the
State of Colorado. Such Articles of Organization shall, at Closing, be substantially in the
form of the attached Appendix A. In addition, the Parties shall adopt the Operating
Agreement of NagraStar, which shall be attached hereto at Closing as Appendix B. No
change shall be made in or to said Articles of Organization or said Operating Agreement
pror to the Closing Date, except with the prior written consent of the Parties.

32  Contributions. EchoStar shall be issued at Closing a certificate representing 2 fifty percent
(50%) ownership interest in NagraStar in consideration for a contribution of One Million
U.S. Dollars ($1,000,000.00) paid by EchoStar to NagraStar. Kudelski shall be issued at
Closing, a certificate representing a fifty percent (50%) ownership interest in NagraStar in
consideration of Kudelski’s grants, contributions and other obligations as more fully defined
in the Kndelski Agreements

LASHINRS\Ns graStannegraien 14 wpd -4-
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33  Expenses of Fommation. Each Party will pay its respective costs and expenscs of
consmmnatmg the transactjons Gontempla(ed hereby mchldmg, thhout}imi 1

) cmgiamdto
:md whenevcr levied, mcﬁudlng withont Timitation, s

egistration, d prg >
taxes (excluding any moome taxes incurred by any Pmty by v&mm of sa:d»transacnons) or
amounts levied in lien thereof by any govemment or agency thereof 3hall be bome by
Kudelski and EchoStar equally.

ARTICLE IV
REPRESENTATIONS AND WARRANTIES

Each party hereto shall, effective as of the Closing Date, represent and warrant as appropriate to the
other parties as follows:

——— ot it c— w—m—— S—— vo— comm——

4.1  Orgapization and Standing. I is duly organized and validly existing under the laws of the
jurisdiction of its organization, has all requisite corporate authority to carry on its business
as pow being conducted by it, and is in good standing in each jurisdiction in which the nature
of business conducted therein by it requires it to be qualified therein to do business.

4.2 Authority. I will have taken prior to the Closing Date all corporate actios necessary for the

authorization, execution, delivery and performance of this Agreement, and when accepied

_ by the other parties, this Agreement will constitute a valid and binding obligation,
enforceable against it in accordance with the terms hereof,

4.3  Litigation. It has po actual knowledge of any material and adverse actions, suits, or
proceedings pending, threatened, or reasonably likely to be brought with respect to, or which
may have a material effect upon, the technology to be made available to NagraStar, except
as identificd and delivered in accordance with Section 5.4 hereof.

— —

44  Absence of Conflict. Neither the execution nor delivery of this Agreement, nor the
consummation of the Gansactions herein contemplated, nor the fulfillment of or compliance
with the terms and conditions hercof will conflict with its Articles of Incorporation, Statutes,
By-laws, or any similar instrument or result in a breach of or constitute a default under or
conflict with any matenial contract, agreement or instrument to which it is a party or by which
it or its Subsidiaries are bound (e if any of the same may be breached or put into default, that

e other parties thereto shall have consented to or otherwise waived in writing any such
breach or default effective as of the Closing Date).

- LASHWRS W sgreStanintegraed 14 wpd -5-
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Investment Jmcm, The Paﬁ:"c& g the
investment purposes and nat with a V:cwmd‘xsﬁibuaeg thereof,, and{each paﬁyimcto agrecs
that NagraStar ccmﬁcatcs,&hali bear anappropriale JEgend 1-7epr
NagraSt hallnot e “‘“‘ siifol
P P el S

Nagmsmrmfuuyuuhmaa dmvc“aﬁbth,” S sueh echnolbgy.

Nagra Kudelski Group Warranty. Kndelski represesits, warrants, and-covegants 16 ESC and
EchoStar that as of thée Glosing Date: (i) Nagra Lysis. S.A. and Nagra P]us S.A. will have no
rights amder the Pre-Exisiing Coritracts and will nsscrt 66-claims arsing therefrom against
ESC or EchoStar; and (if) Kudelski is the sole owher of dll of the intcllectyal property
(including without limitafion any applicable patents) which it is obligated to provide in
whole or in part under the Operating Agreement and the Ancillary Agreements.

ARTICLE YV
CLOSING AND CONDITIONS THEREOF

Determination of Clesing Pate. The Closing of the transactions provided for in this
Agrecment shall take place at 2:00 p.m. on June 23, 1998, at EchoStar's main offices in
Littleton, Colorado, or at such other time and place as may be mutuaily agreed upon by the
Parties.

Evenis of Closing. Subject to the fulfillment of the requirements of each party set forth
hezein which are to be fulfilled on or before the Closing Date, EchoStar and Kudelski shall
take such action and cxcente and deliver such certificates, documents and inStramests asmay
be reasonably required by counsel for either Party to comapléte the transactions contemplated
by this Agreement in accordance with its purpose and intent inchudfing, but tot limited to, the
payment by each Party of the consideration for, and the issuance of their respective
certificates represeuting membership interests in NagraStar as provided for in Section 3.2
hereof.

Conduct of Business Pending Closing. Between the date hereof and the Closing Date, except
as otherwise consented to or approved in writing by the other parties or provided for herein,
cach party shall: (a) conduct its business with respect to the technology to be made available
to NagraStar pursuant to the Kodelski Agreements solely in 2 manner consistent with the
intent and purpose of this Agreement and shall promptly notify the other parties in the event

LASHUNRSWagraStoritotcgratedi4 wpd -b-
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bereunder; and {b) comipty with aH applicablé Jaws and teghiations.

5.4

b The representations, warranties nd covéhdts of fhe pamesmnjambdm this
Agreement shall be true-and corfect in all material respécts st the Closirig Date;

c Each party shall have performed and complied with all agreements and conditions
required by this Agreement fo be peiformed or complied with by it prior to or at
Closing;

d Each party shall have been fornished with a certificate of the appropriate officers of
the other parties hereto, dated the Closing Date, certifying to the best of their
knowledge, in such detail as the recetving Party may reasonably request, the
fulfiilment of the conditions set forth in this Section 54;

e All of the agreements and other documents 10 be conclnded and/or delivered by the
pasties prior to the Closing Date and aitached bereto as appendices shall have been
mutually agreed upon and shall have been executed at Closing;

|
N
i
|
{
f
f
f
r
f
r :
f i et i it ot o
r
f
[
i
[
[
:

i The party is a corporation duly organized, validly existing and in good
standing under the laws of the jurisdiction in which it was organized and
incorporated.

ii The cxecution, delivery and performance by such party of this Apreement,
and the sale, transfer, conveyance, assignment and deliveries contemplated
hereby, have been duly authorized by all requisite corporate’action; this
Agreement constitutes the valid and binding obligation of such party,
enforceable in  accordance with its terms (subject to limitations as to
enforceability which might result from bankruptcy, insolvency or other
similar laws affecting creditors' rights generatly); and all other actions and
proceedings required by law or by the provisions of this Agreement to be

L‘SSH\NRS\NuynSmedH,wpd -7-
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taken by such party prior to the Closing Date in connection with this
Agreement have been duly and validly taken.

i Such Party’s contrbution to the share capital of NagraStar under this
Agreement does not require as of the Closing Date ady action by the
stockholders of such Party and does not violate any-6f thie provisions of §ych
Party’s Articles of Incorporation, Statutes, or By-laws;

g It shall have received from its counsel approval with respect to afl legal matters in
connection with this Agreement, including specifically assurances satisfactory to it
that nothing contained herein shall constitute a violation of any indenture agreement
pursuant to which it has issved publicly held bonds or any credit ar loan agreement,
and there shall have been furnished to its counsel by the other parties such corporate
and other records and information as they may reasonably bave requested for sech

purposes;

h It shall have received from the other parties prior to the Closing Date a st of all
actions, suits or proceedings which are pending, against or with respect to, or which
may have a material adverse effect upon, the technology to be made available to
NagraStar pursuant to the Kudelski Agreements; and no material suit, action or other
proceeding shall be pending before any court or governmental agency in which it is
sought to restrain or prohibit or to obtain damages or other relief in copnection with
this Agreement or the consummation of the transactions contemplated hereby;

i All authorizations, consents, waivers, approvals or other action required in
connection with the execution, delivery and performance of this Agreement by the
other parties and the consummation by the other parties of the cransactions
contemplated hereby, shall have been duly obtained and shall be in form and‘
substance satisfactory to the receiving party's couasel;

] All filings with any governmental department, agency or instrumentality which are
reasonably required in connection with the transactions contemplated by this
Agreement, and all required governmental consents and approvals, including the
expiration of any notice periods or extensions thereof without objection by any
governmental department or egency to the transactions contemplated by this
Agreement, will have been at Closing completed or obtained by the parties together
or by the party obligated to complete such filing or obtain such consent and written
evidence thereof shall have been delivered to such party; and

k Each party shell have conducted its business pending Closing strictly in accordance
with Section 5.3 hereof. No party hereto shall be obligated, in the event it is advised

by its counsel in accordance with Subsection (g} above that any term of this
Agreement constitutes a violation of any of any indeature, credit or loan agreements,

LASHWRSWagmSteAinicgreicd 4. vpd -8-
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10 seek ﬁonsen}s or waivers from any trustee -or third piity lender: under mg:h )
l agreemets, and such party shall be entitled to terminate this Agrecment pursuant fo

Section5.5 hereof.
5.5
for damages 1o ihev omgr?mucsmshaw ihe ﬁght © fx’:”én’c“sis‘“'t
Agreeretit of any of the above conditions of Closing. Further, the B
shall continue in full force anid effect.
5.6  Effect of Closing. Except ds otherwise provided in this Sectipn 5.6, spon completion of the

Closing, the Pre-existing Contracts shall no longer have any validity or binding effect, and
all rights, duties, andfor abligations of Kudelski, EchoStar, and BSC thereynder shall cease.
Except as otherwise provided below, the rights, duties, and obligations of Kudelski,
EchoStar, and NagraStar shall be as follows upon completion of the Closing:

a EchoStar and Kudelski. Kudelski’s relationship with EchoStar shall be defined

solely by the Opexmng Agreement, the Resichial Agreement, the Escrow Agreement,
and any contract entered into by the Parties after the Closing Date.

b Kudelski and NapraStar. Kudelski’s relationship with NagraStar shall be defined
solely by the Kudelski Agreements, the Operating Agreement, the Escrow
‘ Agreement, and any contract entered into after the Closing Date.

e

c EchoStar and NagraSiar. EchoStar's refationship with NagraStar shall be defined
solely by the EchoStar Agreements, the Operaling Agreement, the Escrow
Agreement, and any contract entered into after the Closing Date.

Notwithstanding anything to the contrary in this Agreement, Kudelski shall remain Liable to
ESC and EchoStar after the Closing Date under all indemnification and warranty provisions
contained in the Pre-Existing Contracts which pertain to products and services delivered to
EchoStar and ESC prior to the Closing Date, and EchoStar and ESC shall remain liable to

- Kudelski after the Closing Date: (i) under all payment provisions contained in the Pre-
l Existing Contracts which pertain to products and services delivered to EchoStar'and ESC by
Kudelski prior to the Closing Date and remaining unpaid after the Clesing Date; and (ii)
under all other provisions contained in the Pre-Existing Contracts ppon which Kudelski
would be entitted to rely in connection with its ongoing indemnification and warranty
obligations under the Pre-Existing Contracts.

- = T
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6.1

62

7.1

8.1

8.2

8.3

ARTICLE V1
PERSONNEL

Initial Personnel. Prior to the Closing Date and to the extent possible, the Parties shali
identify in the Operating Agreement those employess of cach Party - Jf my, whos
employment shall be initially transferred from the Party mNangtar i
shall, 1o the extent possible, make available those pefsons, if any, who, al
in the employ of the Parties, shall-become avaflible to rendeér Services 1o Naj
Parties shall be reimbursed for the services rendered to NagraStar by employees descn’bed
in the preceding sentence in accordance with the Operating Agreement.

Benefit Program. The benefits evailable to employees of NagraStar shall be as set forth in
the Operating Agreement.

ARTICLE VII
COMMITMENTS TO NAGRASTAR

Technology. Kudelski shall make available or cause to be made available 10 NagraStar
certain rights to inventions, patents, know-how, proprietary data and other intellectual
property, excluding trademarks, required for or relevant to the Products within the scope of
NagraStar, as well as all relevant documentation within its possession and which it has the
right to deliver 1o NagraStar, in accordance with the Operating Agreement and the Kudelski

Agrecments.

ARTICLE VII
TERMINATION

Events Permitting Termination. Notwithstanding anything to the contrary contained herein,
in the event of a failure to close pursuant to Section 5.5, this Agreement, including any
Ancillary Agreements, may be terminated by Xudelski or EchoStar upon written notice to
the other in accordance with Section 5.5 hereof.

utomatic Termination. Upon oompletion of the Closing, this Agreement (except the
provisions of Section 5.6 which shall survive indefinitely), but not the appendnu:s attached
hereto, shall terminate.

Rights upon Automatic Termination. Upon termination pursuant to Section 8.2, all of the

agreements and other documents attached as appendices hereto shall survive termination of
this Agreement and shall continue in full force and effect according to the respective terms
of each such agreement or other document. The relationship of the partics shall be as set
forth in Section 5.6, which shall survive termination of this Agreement.

LASHINRSWNagaSmrinegmied) 4 wpd -10-
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ARTICLE IX
MISCELLANEOUS

9.1  Notices. The parties choose the following addresses as the addresses at which they will
accept service of all docoments and notices felating to this Agreement: | :

As to EchoStar and ESC: EchoStar Communications Corporation
5701 S. Santa Fe Drive
Littleton, CO 80120
USA
Atmn: David Moskowitz
Fax: (303) 723-1699

As to Kudelski: Kudelskd SA
1033 Chescaux
SWITZERLAND
Attn: Nicolas Goetschmann
Fax: 41 21/732 0300

Any notice to be given by a party 1o the other parties pursuant to this Agreement shall be
given in writing in the English language by prepaid registered post, by facsimile or shall be
delivered by hand (delivery by hand must be acknowledged by writien receipt from a duly
authorized person at the office of the addressee), provided that:

a any notice given by prepaid registered post shall be deemed 1o have been received by
the addressee, in the absence of proof to the contrary, 14 days afier the date of

postage;

b any notice delivered by hand during normal business hours shall be deemed to have
been received by the addresse, in the absence of proof to the contrary, at the time of
delivery; and

¢ any notice given by facsimile shall be deemed to have been received by the
addressee, in the absence of proof to the contrary, immediately upon the issuance by
the transmitting facsimile machine, of a report confinming correct transmission of all
the pages of the document containing the notice or upon receipt by the transmitting
facsimile machine, at the end of the notice being transmitted, of me\ aumtornatic
answer-back of the receiving facsimile machine.

9.2 Term. This Agreement shall take effect on the date first above writien and shall terminate
upon completion of the Closing.

L\SHNREMagraSuaniniegrated | 4. wpd -11-
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9.3

9.4

9.5

9.6

9.7

ssignment. This Agreement shall not be assigned by any party, cxcept upon the prior
wrmcn consent of the other parties.

Confidentiality. The parties agree that this Agreement is confidential and no party shall
disclose any of the commercial, business, technical, operational, or legal details of this
Apgreement (the “Confidential Information”) in any manger, mcludingbutngthnmedm press
releases or other publicity of any nature without the prior wiitien appmval o{ the other
parties. The obligations imposed upon the parties herein shall survive termination of this
Agreement indefinitely, but shall not apply to Confidential Information which is:

a or becomes generally available to the public through no wrongful act of the party
receiving the Confidential Information (the “Receiving Party™);

b already lawfully in the possession of the Receiving Party and not subject to an
existing agreement of confidentiality between the parties;

c received from a third party without restriction and without breach of this Agreement;
d independently developed by the Receiving Party; or

e released pursuant to the requirements imposed op the party by U.S. or Swiss
securities laws, or the binding order of a government agency or court, so long as prior
to any such release the releasing party provides the otber parties with the greatest
notice permitied under the circumstances, so that the party disclosing the
Confidential Information may seek a protective order or other appropriate rcmedy.
In any such event, the releasing party will -disclose only such Confidential
Infonmation as is legally required and will exercise reasonable efforts to obtain
confidential treatment for any Confidential Information being disclosed.

Further Assurances. The parties agree to execute such other instruments and documents and
to take such other action as may be necessary to effect the purposes of this Agreement.

Amendment. Any and all agreements by the parties to amend, change, extend, review or
discharge this Agreement, in whole or in part, shall be binding on the parties only if such
agreements are in writing and executed by the party agreeing to be bound thereby.

Headings, Sections, Etc. The various beadings in this Agreement are imserted for
convenience only and shall not affect the meaning or interpretation of this Agreement or any
Section or provision hereof. References in this Agrecment o any Section are to such Section
of this Agrcement.
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. 9.8

5.9

9.10

Ruiles of the American Asbitration Association, swhich

in accordance With the

rules shall include the n'gilt to Eeekappmpnatc injunctive relief in such al‘bllmElOﬁ ﬂndare

deemed 1o be incorporated by reference into this claisé. Upless the urbitrators detesiiine
otherwise, the losing party in-any arbitration shal) pay the costs of the prevailing party.

911  Constriction. Wherever possible, each provision of this Agreément and each related
document shall be interpreted in such manner s to be effective and valid myder applicable
Jaw, but-if any provision of this Agréerment, or any related docmient, shall Ye pr¢
or invalid wnder applicable law, such provision sl be ineffective oaly & f Suc
probibition or invalidity without invalidating the remainder of such ‘provision or the
o remaining provisions of this Agreement or suchrelated documents.

or remedy herenmder shall operate 25 a waiver theredf; a6r shalf any single ur partial exercise

in equity.

9.13  Commitments from Subsidiaries. The parties agree that they will cause their Subsidiaries

to act in a manner as 1o effect the purposes, provisions and obligations of such party under
this Agreement.

9.14 FEptire Apreement. This Agrecment, including the appendices attached hereto, constitute and
express the entire agreement of the parties 1o al] the matters herein referred to, all previous

discussions, promises, representations and understandings relative thereto, including ell Pre-
existing Contracts between the parties are herein merged and superseded.
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9.16 Survival Anyprovision of this Apfbemiont wi
termiination or expiration, shall survive for a time périod reasoriable
whether or not specifically provided in the Agreement. )

9.17  Special Indemnification. Kudelski shall indemmify, defend and hold EchoStar and ESC, the
Affilidtes of each, and its and their respective officers, directors, employees, agents and
shareholders, and its and their respective assigns, succéssors and legal repregentatives
harmless from and against, any and all costs, losses, liehilities, damages, tawisuits, jidgmants,
claims, actions, penalties, fines and expenses (including, without limitation, interest,
penalties, reasonable attorneys' fees and all monies paid in the investigation, defense or
settlement of any or all of the faregoing, "Claims”) that arise out of, or are inenrred in
connection with a breach of the representation and warranty Kodelski makes:in Section 4.7
hereof, including without Iimitation any claim by Nagra Lysis S.A. or Nagra Plus S.A.
arising out the Pre-Existing Contracts,

IN WITNESS WHEREOF, the partics hereto have executed this Agreement as of the date )
first above written. .

ECHOSTAR COMMUNICATIONS CORPORATION KUDELSKI S.A.

By By Z/
Title itle )
Date Date

By signing below EchoStar Satellite Corporation hereby acknowledges its acceptance of the
provisions of Section 5.6 of this Agreement.

ECHOSTAR SATELLITE CORPORATION

By @
Titke

Date

LASHINRSWNagnStaritntegraird |4 wpd -14-
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 [Appendix A]
ARTICLES OF ORGANIZATION
NAGRASTARLLC

ﬁmz‘led Habib corpany Qndenhe, do’
Adicles of Ofganization for suchTimifed iiabm

FIRST: The name of the limited lability company is “MagraStar LLC”.

SECOND: The principal place of business of the company is 90 Inverness Circle East, Englewood,
Colorado 80112.

THIRD: The street address of the initial registered office of the limited liability company is
NagraStar LLC, Legal Department, 5701 S. Santa Fe Drive, Littleton, Colorado 80120.

The mailing address of the initial registered office of the limited liability company is NagraStar LLC,
Legal Department, 5701 S. Santa Fe, Littleton, Colorado 80120. The name of its proposed registored
agent in Colorado at that address is David Moskowitz.

FOURTH: The maoagement of the company is vested in the members.

FIFTH: The names and the business addresses of the members are:

EchoStar Satellite Corporation Kudelski SA
90 Inverness Circle East 1033 Cheseanx
Englewood, Colorado 80112 SWITZERLAND

SIXTH: The name and address of the organizer is:
Nicholas R. Sayeedi

90 Inverness Circle East
Englewood, Colorado 80112

Date:

Nicholas R. Sayeedi

L, David Moskowitz, hereby consent to the appointment as initial registered agent for
NagraStar [11.C.

Date:

CSHINRSWagraStartintegraicd 14 wpd [A)1
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David Moskowitz

LASHWRS\NagraStaAlmzgrated 14 wpd

HIGHLY CONFIDENTIAL

{A)2

Case No. SA CV03-950 DOC (JTL}

ESCD158659



[APPENDIX B)

OFPERATING AGREEMENT
OF
NAGRASTARLLC

This Operating Agrecment is made and entered into as of the twenty-third day of June, 1998
by and among NagraStar LLC, a Colorado limited liability company crganized under the Colorado
Limited Liability Act (the "Company”), EchoStar Communications Corporation, a Nevada
corporation with principal office at 5701 S. Santa Fe Drive, Littleton, Colorado 80120 (“EchoStar™),
and Kuodelski SA, a Swiss corporation with principal office at 1033 Cheseaux, Switzerland
(*Kudelski”).

Certain terms used in this Operating Agreement are defined in Article 11.
The parties agree as follows:
Article 1. Formation of Company
1.1. Recognition of Organization of Company. The Company was organized as a Colorado limited

iiability company wpon the filing of the Asticles of Organization by the Colorado Secretary of State,
effective as of the date of the Articles of Organization.

1.2. Name. The name of the Company is *“NagraStar LLC”.

Wemracm  wemeor  Gwetemn Gpemeee messen

1.3. Places of Business. The Company may locate jts business at such place or places as the

: Mermbers may from time to time deem advisable. The Company’s principal place of business shall

i initially be located at 90 Inverness Circle East, Englewood, Colarado 80112, with a second office
located in Cheseaux, Switzerland.

1.4. Registered Offices and Registered Agents. The Company's initial registered office in the State
of Colorado shall be at the office of its registered agent at 5701 S. Santa Fe Drive, Littieton,
Colorado 80120, and the name of its initial registered agent at such address shall be David
Moskowitz. The registered office or registered agent, or both, in the State of Colorado may be
changed from time to time by filing the address of the new registered office or the name of the new
regisicred agent, as the case may be, with the Colorado Secretary of State pursuant to the Colorado
Act  The Company shall appoint registered agents and maintain registered offices in other
junsdictions as may be required by law.

~

Article 2.  Purpases of Company

to support EchoStar’s satellite broadcast operations through the ongoing maintenance and
development of software and hardware for all software and hardware systems provided to EchoStar

' 2.1 General Purpose and Initial Scope. The purpose and initial scope of the Company shall be: (i)
i LASHIRSWagraStanintegrated t4 wpd [B] ]
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Wla; the paries aree

thiir-Affiliates, or fo-third parties: “Ia i
execution of this Operatirig Agreement, the'Company shll &
responsibiliies, similaf (o those provided BChoStar and its ATy Tor all provid :
broadcast services in Noith Ametica with Which EchoStar and it Affliates havea

reviousty
existing business relationship, subject o the approval of such potential customers and teamns mutually
agrecable to Kndelski and EchoStar.

Article 3. Rights, Duties, and Authority of Members

3.1. Management. The business and affairs of the Company shall be managed by its Members, who,
together with the CEO, shall establish the priarities of the Company. Each Member shall be entitled
to participate in that management, and shall be 2 Co-CEO of the Company. Except for cases in
which a Member is expressty permitied by this Operating Agreement or by non-waivable provisions
of applicable law to act alone, no action shall be taken by any Member on behalf of the Comipany
urless the action: (a) is authorized by this Operating Agreement; (b) bas been authorized by toth
Members acting in agreement; or (c) is inherent in or reasonably implied by authority granted by this P
Operating Agreement or by the Members acting logether. : ;

N
|
I
[
[
[
[
[
[
[ ) |
[

[

[

I

[

[

[

(a) Perform any act in contravention of this Operating Agreement;

{b) Knowingly perform any act that would capse the Company te conduct business in a state
or other foreign jurisdiction which has not enacted legislation permitting the Company to transact
business in the state as a foreign limited Liability company with limited liability for its Members; or

{c) Cause the Company 1o admit any additional Members.

3.3. Further Restrictions. Except as authorized pursuant {o this Operating Agreement (including the
authority granted to the COO and CTO under Article 4) or by written aithorization of both Members,
no attomey-in-fact, cmployee, or other agent of the Company shall have any power or authority to
bind the Company in any way, to Pledge its credit or to render it liable monetarily for any purpose.
Without limiting the generality of the foregoing, no debt shall be contracted or liability incurred by
or on behalf of the Company except as provided in this Operating Agreement or as determined by
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the Members, or, to the extent permitted under the Colorade Act, by agents or employees of the
Company expressly authorized by the Members ta contract such debt or incur such liability.

3.4. Conflicting Interest Transactions.

{2) Asused in this Section 3.4, "conflicting interest transaction” means any of the following:

(1) A loan or other assistance by the Company to a-Member or to a Related Entity,
other than loans provided in accordance with the provisions of Section 5.3;

(2) A guaranty by the Company of an obligation of a Member or of an obligation of
a Related Entity; or

(3) A contract or transaction between the Company and 2 Member or between the
Company and a Related Entity.

{b) Asused in this Section 3.4, "Related Entity” means, with respect to a Member, an Entity
that is an Affiliate of the Member or has a financial interest therein,

(c) No conflicting interest transaction shall be void or voidable or be enjoined, set aside, or
give rise to an award of damages or other sanctions in a proceeding by the Company or by any
Member, directly or by or in the right of the Company, solely because the conflicting interest
transaction involves 8 Member or a Related Entity or solely becanse the Member participates in vote
of the Members with respect to such conflicting interest transaction, or solely because the Member's

[
f
l'
[
i'
[
[
[
[
[
r vote is counted for such purpose, if:
[
[
[
[
[
[
[
[

(1) The material facts as to the Member's relationship or interest asd as to the
conflicting interest transaction are disclosed or are known to the other Member and the Members in
good faith authorize, approve, or ratify the conflicting interest transaction; or

(2) The conflicting interest transaction is fair as to the Company as of the time it is
undertaken by, or becomes binding upon, the Company.

3.5. Bank Accounts; Checks. The Company may from time to time open bank accounts, with such
signatories thereon as the Members may determine, All checks and drafts on behalf of the Company
shall be signed by both Members or, if the amount of such check or draft is $100,000 or less, either
both Members or their designees. EchoStar's initial designee for such purpose shall be Mike Dugan,
and Kudelski's initial designee for such purpose shalt be Xavier Carrel.

3.6. Indemnity of Members and Agents.

‘ (a) Without limiting any other obligation of the Company to any Member, the Company shall
indemnify each Member with respect to, and make advances for, the payments made, personal
liabilities incurred, and expenses incurred by the Member in the ordinary and proper conduct of the

1 \SHINRS\NagraStarimegrated 14 wpd IB } 3
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Company's business and affics pursuant 1o the tefins apd conditions of this @emmgAmemem
(intluding the winding 1p thercof) of the preservation of the Cnmpany's business or propexty, to the
maximum extent indemnification and advances are permitied under the Colorddo At

3.8. Right to Rely on Centificates of Members. Any Person dealing with the Company may rely,
without duty of further inquiry, upon a certificate signed by any Member as to:

{a) The identity of the Member;

{b) The existence or nonexistence of any fact or facts which constitnie a condition precedent
to acts by any Member or which are in any other manner germane to the business or affairs of the
Company; or

{c) The identity and authority of Persons who are authorized to act for, or to execute or
deliver any instrument or document on behalf of, the Company, and the scope of such authority.

3.9. Member's Liability. e

(a) No Member shall be liable under any judgment, decree, or order of a court, or in any -
other manner, for any debt, obligation, or liability of the Company.

(b) No Member shall be Liable to the Company or to any Member for any loss or damage
sustained by the Company or by any Member, unless the loss or damage is the result of frand, deceit,
gross negligence, willful misconduct, breach of this Operating Agreement or a wrongful taking by
the Member. It is expressly recognized that no Member guarantees, in any way, the retrn of any
Member's Capital Contribution, a profit for any Member from the operations of the Company, or any
distribution from the Company.

3.10. Members Have No Exclusive Duty to Company. No Member shall be required to manage the
Company as a sole and exclusive function. Any Member may have other business interests and may
engage in other activities in addition to those relating to the Company. Neither the Company nor any
Member shall bave any right, by virtue of this Operating Agreement, to share or participate in such
other interests or activities of any Member or to the income or proceeds derived therefrom.

3.11. Company Documents.

(a) The Recordkeeper shall maintain and preserve, unti] at least five years after the
dissolution of the Company and longer if necessary and appropriate in connection with the winding
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up of its business and affairs, all accounts, books, and other Company documents which are
reasonably necessary as a record of its business and affairs, in which shall be entered fully and
accurately all transactions and other matters relating to the Company's business in such detai) and
completeness 8s is customary and usual for businesses of the type engaged in by the Company. Such
documents shall be maintained at the principal executive office of the Compeny.

(b) Without limiting the generality of Section 3.11(a), the Recordkeeper shall maintain and
preserve the following: -

(1) A current list of the full name and last-known business, residence, or mailing
address of each Member, both past and present;

(2) A copy of the Articles of Organization ‘and all amendments thereto, together with
execuied copies of any powers of attomey pursuant to which any armendment has been executed;

(3) A copy of this Operating Agreement, including Schedule A, as in effect from time
{o time,

{(4) Copies of all writings, if any, other than this Operating Agreement, which
obligate a Member to contribute cash, property or services to the Company, and copics of all writings
compromising the obligation of any member to contribute cash, property, or services to the
Company;

(5) Minutes of every meeting of the Members and copies of all written consents by
which Members 1ake action;

{6) Copies of the Company's U.S. and foreign federal, state, and local income tax
returns and reports, if any, for the three most recent years;

{7) Copies of all financial statements of the Company for the three most recent years;
and

(8) Records and accounts of all operations and expenditures of the Company.

{c) Upon request, cach Member shall have the right to inspect and copy such Company
documents, at the requesting Member's expense; provided, however, that access to any such
docoments may be restnicted as the Members determine in order to preserve intellectual property of
the Company from misuse.

{d) The initial Recordkeeper shall be Jason Kiser. The Members may by agreement appoint
a new Recordkeeper at any time. If a new Recordkeeper is appointed by the Members, the farmer
Recordkeeper shall transfer to the new Recordkeeper all Company items st forth under this Article
3, together with all other Company documents and data in the possession of, or under the controt of
the former Recordkeeper. If the Members cannot agree on 2 Recordkeeper at any time, each Member
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may. designale a sepafate Recordkecper who $HAlI have aocess 1ol
specified in this Atticie 3. ,

4.1. General Unless the Members agree otherwise in writing, the appointment and regiioval of
Company employees shall be as set-forth in this Atticle 4.

4.2. COQ. EchoStar shall have the right and ability to nominate and tenminate the COB fhroughout
the term of this Operating Agreement. Kudelski shall have 30 days from the date of an EchoStar
nomination to veto EchoStar's selection for no reasen, but ¢an veto no siore than two proposed
nominecs unless it has good canse. In the event of a veto, EchoStar may appoint an interim COO
until a replacement COQ is selected, and approved by Kudelski. The Membeis hereby-delegate to
the COO responsibitity for scheduling, purchasing and expense authorization, hiring, salary
administration, inventory management of ‘Smart Cards' (as such term s défined in the Kudelski
Smart Card Purchase Agreemgrit), and allecation of the Company's huinan, administrative, and
intangible resources. The COO shall report directly to the Members, and shall be fusther guided by
instroctions issued by the Financial Review Committee and the Technical Review Comhiftee. The
Members hereby agree that Joe Ferguson shail be the Company's initial COO. /

4.3. CTO. Kudelski shall have the right and gbility to notninate arid terminate the Company’s CTO
throughout the term of this Operating Agreement. EchoStar shall have thirty (30) days from the.date
of a Kudelski nemination 1o veto Kudeliki's sélection For bo yéisan , bt can véto 1o thore than two
proposed nominees unless it has good cause. In the event of a veto, Kudelski may-appoint an interim
CTO utit a replacement CTO is selected, and approved by EchoStar. The Members hereby delegate
to the CTO responsibility for the technical design of Products and for the sclection of development
tools and techmigues by agreement with the Technical Review Committee and the COQ. The CTO
shalt report directly to the Members, and shall be further gaided by instractions issued by the
Financial Review Committee and the Technical Review Comumittee. The Members bereby agree that
Xavier Carrel shall be the Company's initial CTO.

4.4. Employee Hiring, Each Member has the right to reject the hiring of any employee the COO and
CTO jointly select as a candidate for empioyment. Each Member shall have fifteen (15) business

days from the date of nomination to veto the selection for no reason, but can veto no more than two
proposed nominees ugless it has good cause. In the event of a veto, the COO may appoint an interim
employee until a replacement employee is selected, and approved by the Members.

4.5. Removal. Employees may be removed by the agreement of both Members acting together for
ary reason or for no reason, or by agreement of the COO and the CTO if the removal is for cause.
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@ authorization of igsuance of any warrins, oplion
Membership Interests other than the initial iébtance. 385sek Torth o

(b)  amendment of the Articles of Organization or this Operating Agreement;

(€)  changing of the purpose or Scope of the Company's basiness in a manner inconsistent
with Article If hereof or the engaging by the Company in activities outside such purpdse or scope;

(d)  acquisition by the Company of all or substantially all of the stock or assets of any
other corporation or other business cntity;

r (€)  establishment or acquisition of any Subsidiary by the Company; the sale or issuance
of any shares by any Subsidiary of the Company, of the purchase of any shares of another company
r by any Subsidiary of the Company; provided, that any Subsidiary of the Company establishéd or
acquired with the consent of the Members may issue membership interests to thjrd pdittes to'the
extent required to comply with foreign laws for the qualification of directors or pursnant to a pro rata
r offering to the shareholders of such Subsidiary;

(D pledging, mortgaging, selling, leasing or otherwise transferring or encumbering,
except in the ordinary course of business or 45 part of a complete dissoluition and liguidation, of any
material portion of the business of the Company or permitting 2 Subsidiary of the Company to do
so with respect to its business;

(g)  dissolving or merging or consolidating the Company with any other corporation or
permitting any Subsidiary of the Company to do o with respect to its business:

(B)  entering into indebtedness for borrowed funds pursuant to an agreement with any
third party, irrespective of the amount or maturity of such Ioan agreements:

) granting of licenses by the Company to third parties under patents, know-how, trade
secrets, trademarks, copyrights, or other intellectual propesty owned by the Company, except as
provided in the EchoStar Agreements; *

1) entering into, modifying, or canceling by the Company of any employment
agreements;
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(k)  entering into, madifying, or cancéling by the Commpany of agrsements vmhany :

Member or any of its Affiliates; or

()  entering into, modifying, or canceling by the Company of any o&her matﬁnal
contracts, not in the ordinary course of business, which bave not already be
Company’s butdpet.

4. Intesfereace with Employment. Nejther Mefnber shall direcily of indireclly 56 3
any manner any employee of the Comipany to cease enployment with the Company ‘W&thout‘pnor
written consent of the other Member.

4.8 Contract Services.

{a) The Members agree that if the Company requires the services of an employee of Kudelski
or EchoStar, and such employee is available to perform, and does perform services at the request of
the Company, the Company shall reimburse the party whose employee performed the work at a rate
in U.S. dollars equal to a fully-loaded overbead rate of 1.472 (1.15 x 1.28) multiplied by the hourly
base salary of the employee who performed the work.

(b) The Members agree that if a Member requires the services of a Company engineer for
work outside the scope of the Kudelski Agreements or the EchoStar Agreements (or in the case of
services for Kudelski, by a Company engineer formerly employed by Kudelski, for work other than
maintenance of Kodelski systems the employee helped to develop, not to exceed services equivalent
to three full-time eagineers during any calendar year), and such employee is available to perform,
and does perform services at the request of the Member, the rates chzxrgcd by the Company shall be
as follows:

1) One day category A engineer US$ 1,120
2) One day category B engineer USH 905
3} One month category A engincer US$23,500
4} One month category B engineer US$19,000

These prices for services are effective as of December 1994 and shall not change during the
term of this Agreement, except for an annual adjustment each December. The annual adjustment
shatl occur by the use of an escalator in the following manner: the index to be used shall be the U.S.
Department of Labor's Bureau of Labor Statistics Consumer Price Index, Wage Rate, ARl Urban
Consumers, U.S. City Average, 1997 = 100 (hereinafier referred 1o as the "CPI™). The base index
shall be that published nearest io the date hereof. The increase hereunder shall be proportional to
the increase in the CPI over the base index. Reasonable travel and otber expenses, if any, will be
billed separately.

{c) The Members agree that if Kudelski requires the services of a Company engineer
formerly employed by Kudelski, for maintenance of Kudelski sysiems the employee helped o

develop, up to a maximum equivalent of three full-time engineers in any calendar year, and such
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employee is available to perform, and does perform services at the request of Kudelski, the rates i
charged shall be as set forth in Subsection (a) above.

4.9 Initial Employees. The Members agree that Kudclsk: cmp]nym Jcan~Damd Meypet, ﬁaphbel

iﬁi ém Coripai
Jouvenat and Ignenberger will be transferred back to ‘the Kudelsk; paymll if- they' ate fi0 ’io%ger
required by NagraStar,

4.10 Employee Compensation and Benefits. Compensation procedures and benefits for employees
based at the Swiss Office (regardiess of whetber they are relocated 1o the U.S. Office or some other
location) shall be as similar as practicable to those provided Kudelski employees, and shall be
administered by Kudelski on the Company's behalf. Compensation procedures and benefits for
employees based at the U.S. Office (regardless of whether they are relocated to the Swiss Office or
some other location) shall be as similar as practicable to those provided EchoStar employees, and
shall be administered by EchoStar on the Company's behalf.

Anicle 5.  Contribotions to the Company and Capital Accounts

5.1. Issuance of Certificates. The Members shall each be given by the Company certificates
representing their respective Membership Interests in the Company.

5.2. Members' Initial Capital Contributions. Each Member shall contribute to the capital of the
Company such amount as is set forth in Schedule A as the Member's initial Capital Contribution,

5.3. Additional Capital Contributions. Except as set forth in Section 5.2, no Member shall be
required to make any Capital Contribution. If the Members or the COO determines that additional
operating capital is needed to satisfy the reqnirements of th¢ agreed annual badget or other needs,
the following procedure shall be followed:

{a) The COO will inform the Members of the nature and amount of the operating capital
shortfall, and the Members shall jointly attempt to come to agreement on a plan to eliminate the
operating shortfall through one of the following means: (i) reorder the Company's priorities in order
to reduce the operating expenses of the Company; (ii) mutually agree to contribute the necessary
additional funds to the Company on an equal basis; or (jii) mutually agree to extend loans in the
amount of the necessary additional funds to the Company as necessary on an equal basis.

(b) Notwithstanding the foregoing, if the parties are unable to agree on a means of effecting
additional operating capital pursuant to Section 5.3(a), no Member may unreasonably withhold its
consent under Section 4.6 hereof, or otherwise, to the borrowing of funds from a Member desiring
to fund the Company for projects reasonably anticipated to generate revenues of at Jeast the amount
of such loans plus interest and consistent with the purposes of the Company specified in Article 2
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() A separate Capital Account shall be maintained
Capital Accaunt shall be increased by (1) the amount of inone
Company: (2)the fair market valie 6f propérty ediiribure:
Habilities secured by such contrib :
itéen in-the ndture of

B}, 6

€rgachiatiocation o the-Member oF scpe s Besetibed in SeEtion 705002 10)
D)each item in the patire of défuction or {085 thatis-speciatly:liGeaica o the Men

to Section 6.5(2), 6.3(b), 6.3(c), 6.3(d), 6.3(¢), 6.3(9), 6.36) or 6.3)); and () altocatians o
Capital:Account of the Member of et Lokses.

() The manner in which Capital Accouns zre o be nigintainéd pucsuant to-this Section 5.4
is intended to comply with the requirements of Section 704(b) of the Code and the Treasury
Regulations promulgated thereunder. If in fhe opinion of the Company's accountants the manner in
which Capital Accounts are to be maintained pursuant to the preceding provisions of this Section
5.4 showld be modified in order to comply with Section 704(b) of the Code and the Treasury
Regulations thereunder, then, notwithstasiding anything to the contrary contained in the preceding
provisions of this Section 5.4 or in Section 12.4, upon agreement of the Memibers the method in
which Capital Accouats are maintained shall be so modif§ed. )

(c) Provision for payment and distribution of liguidation proceeds is made in Section
10.5().
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5.5. No Obligation to Restore Negative or Deficit Balances: Except as otherwise provided in
Section 5.2 or Section 5.3 or in the Colorado Act, no Member shall bave any liability to restore all
or any portion of a pegative ar deficit balance in the Member's Capital Account, and the negative or
deficit balance of the Member's Capital Account shall not be considered a debt owed by.the Member
to the Company or to any other Person for any purpose whatspever, ‘Thig pmvmonshali ,Iy
without limitation, to a liquidation within the meaning of Section 1,704-1 (b}(2}(119(g) of tha’I’mQhry
Regulations.

5.6. No Interest on Capital Contributions; No Right to Retum of g‘ggml Contribations. No Member
shall be entitled to interest on the Member’s Capital Contribution. No Member shall be entitled to

a retnrn of the Member’s Capital Contribution, as such, but only to such distributions as are provided
for in this Operating Agreement.

5.7. Obligations to be Assumed Any assets to be contributed by any Member to the capital of the
Company shall be contributed free and clear of all liens, encumbrances and liabilities, except those
Tiens, encumbrances and liabilities the assumption of which by the Company is consented to, in
writing, by the other Member.

Article 6.  Allocations, Income Tax, Distributions, Elections, and Reports

6.1. Reliance on Budget. This Article 6 shall be read in conjunction with the current operating
budget prepared pursuant to Section 7.1.

6.2. Allocations of Net Profits and Net 1osses. The Net Profits or Net Losses of the Company for
each fiscal year shail be allocated to the Members in the respective proportions stated on Schedule
A. A Member's share of distributions is determined based upon the Member's share of Net Profits
and Net Losses, as provided in Section 6.4.

6.3. Special Allocations to Capital Accounts and Certain Other Income Tax Allocations.
Notwithstanding Section 6.2 hereof:

(a) In the event any Member unexpectedly receives any adjustment, allocation, or
distribution described in Section 1.704-1(b}2Xii)(d}4), (5), or (6} of the Treasury Regulations,
which create or increase a Deficit Capital Account of the Member, then items of Company income
angd gain (consisting of a pro rata portion of each item of Company income, including gross income
and gaio for such year and, if necessary, for subsequent years) shall be specially allocated 10 the
Member in an amount and manner sufficient to eliminate, 10 the extent required by the Treasury
Regulations, the Deficit Capital Account so created as quickly as possible, It is the intent that this
Section 6.3(a) be interpreted to comply with the aliernate test for economic effect set forth in Section
1.704- 1(b}(2)(1i}(d) of the Treasury Regulations.

(b) In the event any Member would have a Deficit Capital Account at the end of any
Company taxable year which is in cxcess of the sum of any amount that the Member is treated as
being obligated to restore to the Company under Section 1.704-1(b)(2)(iiXc) of the Treasury
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Regulations and the Member' shire of minismuits g 3¢ dofined ML) of 8
ance with Section

Treasury Régulations (which is also treaied 25 an obligation to restore in 4ocs
1.704- 1bX2)(ii)(d) of the Treasury Regulations), the Capital Atéoit of
- - N <t >, ‘im‘orm (imém&gl E?s

nd i hecessaiy Tor

(including gross income)and gain for s eSSy Tot 3 )i rat
Member's share of the net-decrease in Company miniition gain. This Section 6.3(c) is intended to
comply with the miinithuin gain chargeback requirement of Section 1.704:2 of the Treasury
Regulations and shall be interpreted consistently thesewith. If, in any taxable year.in which the
Company has a net decrease in the Company's miniroum gain, the minimnm gain chargeback
requirement would cause & distortion in the economic afrangement among the Members and it is not
expected that the Company shall have sufficient other income to correct that distostion, the Memibers
may in their discretion (and shall, if requested to do so by any Member) seek to have the Internal
Revenue Service waive the minimum gain chargeback requirement in accordance with Treasury
Regulation Section 1.704-2(f)(4).

(d) ltems of Company loss, dednction, and expenditure described in Section 705{(a)(2)(B)
of the Code which are attributable to nonrecourse debt of the Company and are characterized as
partner (herein Member) nonrecourse deductions under Section 1.704-2() of the Treasury ey
Regulations shall be allocated to the Members' Capital Accounts in accordance with Section
1.704-2(i) of the Treasury Regulations. S

(e) Begionicg in the first taxable year in which there are allocations of "nonrecourse
r deductions” (ss described in Section 1.704-2(b) of the Treasury Regulations), such nonrecourse
deductions shall be allocated to the Members for any period in the same manner as Net Profits or Net

r Losses is allocated for such period.

(f) In accordance with Section 704(c)(1)(A) of the Code and Section 1.704-1(b)(2XiXiv) of
the Treasury Regulations, if 2 Member contributes property with a fair market value that differs from
its adjusted basis at the time of contributian, income, gainp, loss, and deductions with respect to the
property shall, solely for Federal income tax purposes and not for Capital Account purposes, be
allocated among the Members 50 as to take account of any variation botween the adjusted basis of
such property to the Company and its fair market value at the time of confribation.

() Pursuant to Section 704(c)(1)(B) of the Code, if any contributed property is distributed
by the Company, other than to the Member who contributed the property, within seven years of the
contribution of the property to the Company, then, except as provided in Section 704(cX2) of the
Code, the contributing Member shall, solely for Federal income tax purposes and not for Capital
Account purposes, be treated as recognizing gain or loss from the sale of such property, at the time
of such distribution, in an amount equal to the gain or loss that would have been allocated to the
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by the distributee Meanber 1o the Cornpany, then such Froperty shall not be taken into account under
this Section 6.3¢) and shall not be taken into accomnt in determining lhcwammmnftha}iet

o

() Any credit or charge to the Capital Accounts of the Members pursuant to Section 6.3{a),
6.3(b), 6.3(c), 6.3(d), or 6.3(e) shall be taken into actount hi~cbaiipntﬁ§g8ﬁbséqgmﬁ allocations of
profits and losses pursuant to Section 6.2, 50 that the net amount of any items charged or credited
to Capntal Accounts pursuarit to Section 6.2, 6.3(a), 6.3(b), 6.3(c), 6.3(d), or 6:3¢¢) shal, t6 the exient
possible, be equal to the net amount that would have been allocated to the Capital Account of each
Member pursuant to the provisions of this Aticle 6 if the special allocations required by Section
6.3(a), 6.3(b), 6.3(c), 6.3(d), or 6.3(e) had not occurred.

6.4. Distributions.

{2) Subject to Sectiop 10.5(b), all distributions shall be made to the Members pro rata in
proportion te the respective rights of the Members in Net Profits and Net Losses as determined
pursuant t6 Section 6.2 as of the record date of such distribution.
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Company.

(¢) Under no circumstances shall any distributions he made gnofil myxcgggi!gugjgﬁs made to
the Company by Member(s) pursuant to Section 5.3 have been repaid 1o such Member(s) infoll.

6.5 Accomnting Principle Elections. The profits and los
p os ";usﬁ,aﬂ;l I‘, Vju. iinac i CE‘yi‘l?aﬂ‘ niti “ \:»., 2.
using the accrual method of accounting, Al elections, inchi
miethiotds {which fidy vary from book accouriting siethiods),

under Federal of skite Jaws shall be made by-agregment of ihie X

6.6. Accounting Peviod U“w‘smmﬁi otherwise determined by agreesent of the Mésibers;
Company's sccouting period shall be the calendar year,

6.7, Returns. Unless the task is delegated to another Person by the Members, the Recordkeeper shall
cause the preparetion and timiely filirig 6f ll tax refurns reuired 10 be i by fhie Company
irsiting to the Cogle ard, a1 otlier tax- mmng;mm}nm in caaxjmeﬁ‘?ﬁm wifiich ihe
Cotnpany does-busipess. The Memibers heréby diflegate the task of preparing and filing aity Swiss
tax réturns to the Swiss Office. Copies of such returns, or pertinent information. theréfrom, shall be
furnished to the Members within a reasonable time after the end of the Company's fiscal year.

Article 7. Administrative

7.1. Budget The operating budget for the first twelve months of the Company's gpermtion is
attaghed s Schedule B to this Operating Agreement. A thitty-six (36) mosith budgét shall be

‘prepared amually by fhe COO in consulfafion with the Financial Review Committee and submitted
to the"Miinbers for approval together with a business plan for the corresponding time period. If the

Membeirs cannot agree on the budget for any specified year, the total budget for such year shall be
the previous year's budget as adjusted by the use of a Budget Escalator in the following manner: the
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thieTeg eview Committee. The parties Bave agreed that NagraStar dev et

the gudelinies set forthi o the aftached Schedule €. :

7.3. Financial Review Commiittee. The Financial Review Cmnnuttea shajl consult -with the
Compaiy in' the: preparation of the Company’s annual budget in oider to-ensure that Such budget
properly takes-into. consideration the Company's Product-Strategy.  Instriicors i the
Financial Review Comaittee to the Company's COO and CTO shallbe des Ajorit
EchoStar-has initially appointed Jason Kiser and Steve Schaver (or ihicir & dirthorized
proxies) fo répresent iton the Financial Review Cominitee . Kisdelski bas fni ok
Goetschinann and Gerard Limat (or their respective suthorized prodies) & fepresent it-on the
Financial Review Commitice.

2 e

7.4. Fadiitie

M &

’ il &W i s R N AR P
equipmet, tools and fixtures) a iay be necessary for the developrent g
the Products, dod such personel, including payroll, aceouting, legal, uid-biin
provideits h Computer equipment, software, arid related acoessorits.

7.5. Offiges. Initially, the Company's main corporate headquarters shall be located in the U.S,
Office, designated and paid for {to include site selection, furmishing of equipment and supplies,
maintenance, and operation) by EchoStar. The Company shall also open the Swiss Office,
designated and paid for (to include site selection, furnishing of equipment and supplics, mamtenance,
and operation) by Kudelski.

7.8. dminlsteative Dvathead. BchoStar shall provide administrative suppont, including payroll,
accuuﬁfﬁé,"%gﬂ, and personné] functions, to the U.S, Office, for good and valuable consideration
to be agreed upon by the parties. Kudelski shall provide similar administrative sapport for the Swiss
Office, for good and valuable consideration to be agieed upon by the parties.
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of the resirictions on' sale and’
restrictions dhill be spocifically enforcéable. Specialiproy
other encumbrances are sét forth in Section 8.2. '

8.2. Transfering Party's Indemnity Obligation Each Member hereby indemnifies the Compary
and the remaining Members and their Affiliates against any and all Joss, damage, and éxpense
(inclading attomeys' and other professionals' feés incurred in applying and enforcing the provisions
of this Operating Agreement and including tax Habilities or loss of tax benefits) resulting directly
or indirectly because of any transfer or purported tramsfer, or encumbrance or purported
encumbrarce, in violation of this Operating Agreement.

EchoStar or its Affiliates, or any other Person or Entity hostile to jts ar their ongoing business
interests, acquires Control of Kudelski; (ii) Kudelski is in default of the Residual Agreetment, the
Escrow Agreement, or any of the Kudelski Agreements, and such default is crifical to fhe Campany's
ability to support, maintain, and operate the conditional access system and related components as
intended or to provide properly functioning Smart Cards to EchoStar (provided that notice of the
default has been given to Kudelski by EchoStar as provided in Section 12.1 hereof, and Kuidélski has
failed to cure the default within thirty (30) days); or (iii) Kudelski-has ceased its on-goig bnsiness

s

operations, THEN NOTWITHSTANDING ANY FROVISION OF THIS OFERATING
AGREEMENT TO THE CONTRARY, Kudelski shall inmediately and irrevocably 1ose and forfeit
forever all right to vote, decide, elect, select, choose, or otherwise influence or affect.the policy,
management, direction, or decisions of the Company, and EchoStar shall have the sole and exclusive
right to make all decisions on behalf of the Compary, including without fimitation the ability to
select all officers and employees of the Company, the right t approve all budgets, and the right to
make all other decisions which would otherwisc require approval or agreement of the Members
pursuant to this Operating Agreement; provided however, that EchoStar's exercise of its decision-
making powers shall not be used to digsolve or liguidate the Company, to change the allocations or
capital accounts of the Members, or to damage Kudelski's rights in its technology with respect to
third parties. '

8.3 Acquisition of Control by EchoStar. if following the Effective Date: (3) a direct competitor of

8.4 Acquisition of Control by Kudelski. If following the Effective Date: (i} a direct competitor of
Kudelski or its Affiliates, or any other Person or Entity hostile to its or their ongoing business
inferests, acquires Control of EchoStar, or (if) EchoStar has ceased its on-going business operations,
THEN NOTWITHSTANDING ANY PROVISION OF THIS OPERATING AGREEMENT TO
THE CONTRARY, EchoStar shall immediately and irrevocably lose and forfeit forever all right to
vote, decide, elect, select, choose, or otherwise influence or affect the policy, management, direction,
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Article 9. Marketing and Sale of Products; Technology

manner or to any other entities.

—— — — —— ey —— —_— —a —— ——

shall give fair and due consideration to the Company to participate in such praject.

code for the Security Technology is not included in these rights.

Upgrades to third parties to the exclusion of the Company.
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or décisions of the Company, and Kigdelski shall ‘have the sole’ amf exdu&i\?a ot {
decisions on behalf of the Compdny, mclndmg W}tham ﬁnntanon the 9b 'ty to select 2

9.1. Marketing. All Products will be licensed or sold only to the Members and their Affiliates,
except as noted in Section 2.2 or as provided in the Kudelski Smart Card Purchase Agreement or the
EchoStar Smant Card Purcbase Agreement. The Company shall aet sell Products in any other

9.2. Support for the Company. The Members hereby affirm their intention to fully support the
Company. Each Member, however, will be free to purchase Products (including services) from
another supplier or vendor whenever the Company (a) is not seasonably competitive with respect to
price, (b) does not manufacture or supply 2 Product meeting the applicabile specifications-far such
Product, or (c) is unwilling or unable (o deliver the relevant Products within a commcrcmﬂy
reasonable time; provided, however, the Members will give the Company reasonable prior written
notice of such intent. In the event that EchoStar determines to pursue any conditional access system
projects other than for the Kndelski conditional access system currently used by EchoStar, EchoStar

9.3 Technology. The following intellectual property rights and obligations shall be embodied in the
Kudelski Agreements, the EchoStar Agreements, the Escrow Agreement, and the Residual i
Agreement, and shall be subject to all of the terms and conditions contained therein:

(2) Rights to Kudelsld Software Utilized by EchoStar and its Affiliates - Kudelski will grant
1o the Company a perpetual, prepaid, non-transferable license to the Source Code, as well as all
source code for softwarce and systems developed or updated in the future by Kudelski which enhance,
expand, update, or upgrade software or systems licensed by the Company to EchoStar and its
Affiliates. EchoStar and its Affiliates will be entitled to receive from the Company a perpetual,
prepaid sublicense to use such products, but pot 1o operate on the associated source code. Source

(b) Rights to Upgrades Developed by the Company - Upgrades will be the joint property of
both the Company and Kudelski, and both parties shail have all rights attendant with ownesship,
except as otherwise provided in this Section 9.3(b). The Company will offer to sublicense the
Upgrades to EchoStar and its Affiliates on a perpetual, prepaid basis in connection with its satellite
operations but not for further sublicense or sale. Kudelski shall have the right to sublicense the

ESC0158676
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Jimitation thezant mem,ﬂ '
mcoxpo:amd jiito any hardware or software or any pem(m thewof (a;u of the fotcgmngcoﬂecnvely,

the ‘_Kudelsk: Dehvenzd itcms 3, mfnngﬁ any patent, cop}fﬁght;

of the Kudelsi Dehvered Jtems or aity st ﬂwmf ﬁym;ammm :
because of mfnngement of any patent, cupynghi, trademarkﬁx tmdr:sedvt,

rﬁ;p
Kudelski is urable to gxrform p:ﬁm(a} or gb) immed
Conipany or EchoSmr and ns Affiliates

or clmm thereof would not have occutred but for the modxﬁcaﬁon or mxsuse by :he Cempany or
EchoSmrand its Affilistes. Notwif 'mdingm&fmegning,"
warranty bf products and-Services i Vered toEchoStar priar :
govemed by the agreeiénts entéred into betwetn Kndclxh anéi BchStar(mclmﬁng Jthw Aﬁﬁmtm)
prior to execution of this Agreement.

(2) ¥ notified in writing of any Claim (as defined in Section 12.3(a)) brought against
Kudelski or EchoStar or their respective Affiliates based on a claim that the use by Kudelski or
EchoStar or their respective Affiliates of any products or services (including updates, enhancements,
corrections or other revisions to software and hardware) delivered by the Company to Kudelski or
EcheStar or their mespective Affiiates, including without limitation fhe intelicctint property
contaiiied in or incorporated info any hardware or software or any portion thereof (all of the
foregaing collectively, the “Company Delivered tems™), infringes any patent, copyright, trademark
or trade secret of any third person or entity, the Company shall defend such action (including
appeals) at its expense and shall pay the costs and damages of any such action. In the event that an
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mfﬂngcxncnmrdann thereof is att Xéﬁlcﬁgm&héw S
Kudelski can demonstrate conclusively that such infripgement orc]alm thereof would ‘not have
occurred but for the Company's modification or misuse of the products or services délivered by
Kudelski.

{c) Escaow. The parties hereto have agreed on the form of the-Escrow Agreement, which
shall be modified before execution only to reflect the reasonable requirements of a suitable U.K.
escrow agent. The partics agree to use their best efforts to execute the Escrow Agreement within
thisty (30) days of the Effective Date hereof.

Article 10. Dissolution and Termination
10.1. Dissolution. The Company may be dissolved:
(2) upon the written agreement of its then current Membess that it be dissolved;

(b) by either Member, upon six months’ prior written notice, if EchoStar decides to no longer
use the Kndelski conditienal access system, and such decision is delivered to Kudelski in 2 writing
signed by an authorized officer of BchoStar; or

{c) by Kudelski, for business convenience, upon six months' prior written notice from
Kudelski to EchaStar on Kudelski letterhead, explicitly stating that dissolution is being effected for
business convenience, and signed by an authorized officer of Kudclski.

(d) by Kudelski, if EchoStar has breached its material obligations under any of its agreements
with Kudeiski or the Company, and a final, non-appealable judgment has been obtained which orders
EchoStar to pay Kudelski or the Company a definite sum of money or to perform or cease to perform
any activity capable of being lawfully perforined, and EchoStar has failed, afler a reasonable period
of time following receipt by EchoStar of such order (or the time actmally specified in the order if
applicable), to pay such sumn owed or to perform or cease such activity.

10.2 Adlocation of Rights upon Dissolution. Upon dissolution, notwithstanding ary provision of
this Operating Agreement to the contrary, ownership of the intellectual property of the Company
following dissolution shall be as set forth below.
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() I Kydelski dissolves the Company parsuant fo Section 0.1 £6), Kudelski shall-receive
ownexshxp of the mxéllecuml pmpeny of thc Company and EchoStar and its Afﬁhms §hali mecwe.

shall expire cmce EﬁhaStar apdits Aﬁhaees c\:_asp 1o nse mexa
¥ fiorto zﬁssﬁiaﬁouﬁfd}c Compmy;aumxmn 0 Seciion lﬂl @

n.upon dissolution ar shall rece:
A0 16 (‘ﬁlﬁcﬁnﬁm‘ﬁﬁ mk&gbs
Chiyologs Ttﬂﬁhua@mi&k exf«iﬁtt&sﬁi}“ﬁnﬂ’&sﬁ%ﬁum : relagivel Y #ok
sateflite opcmtms of BehoStar and its Affyiates, Expmm%,lnc ana f znlggs
have anfhorized in wiiting), subjoct to all of the limititions of the Company. conmuwamsmn"f{d)
of die:Escrow Agreemient. Ay additionst or replacement St Cards iceded b ;
Aﬁ'iﬁmes for ihe operition o?ihe K\Sdc}skx conditional aceess sisten after4 Qiggak:ﬁon
putsit to Seclion 10.1 {c) tas been-delivered shalkbe purchased exclusively from Kuglski,

(&) If Kudelski dissolves the Company pursuant to Section 10.1{d), Kndelski shall receive
ownership of the intellectual property of the Company, and EchoStar and its Affiliates shall have no
further rights under the EchoStar Agreements to use any of the technology licensed to the Company
by Kudelski or sublicensed to EchoStar by the Company.

16.3 Statement of Intent to Dissolve. As soon as possible following the ocensrence of any of the
Eviits- Aperified i Néction 10.1 effecting the dissolution of the Company, an appropriate
repigsetitative of the Company shall execute a stalement of intent to dissolve in a form that complies
with-the requiremseats of the Colorado Act and deliver the same to the Colorado Secretary of State
for filing pursuant to the Colorado Act.
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104, ‘Effectof Filing of Staieineht of i
of SEate-of the Company's st

(a) Upon dissolution of the Comipany, anaccounting shall be made: he
Company and of the Copaiy's s, iabiltc, and s
accounting until the date of dissolitisa. The Mémbers tnay cduse sich aegunting 16 be mads by
independent accountants and shall cause such acconnting to be made by independent accountants
upon the request of arly Meniber. Upon dissolution of the Company, the Members shall immicdiately
proceed to wind np the business and affairs of the Company.

(b) In winding up the business and affairs of the Company, the Members shall

(1) Sell or otherwise liquidate alf of the Company's assets (except the intellectual
property allocations made pursuant to Section 10.2) as promptly as practicable (except to the extent
the Members may decide to distribute assets to the Membets in kind, it being recognized that any
in-kind distribution is subject to Section 6.4(d));

{2) Allocate the profits or Josses resulting from such sales to the Members' Capital
Accounts in accordance with the provisions of this Operating Agreement;

(3), Discharge all liabilities of the Company (inchuding liabifities to Members who
are also credifors, to the extent ofhorwise permitted by law) otber thiin liabilitiés to Members for
distributions, and establish such reserves as the Members deem reasonable to provide for confingent
liabilities of the Company (for purposes of determining the Capital Accounts of the Members, the
amounts of such Reserves shall be deemed to be an expense of the Company); and

{4) Distribute the remaining assets in accordance with the following:

(A) If any assets of the Company are to be distributed in kind, the net fair
market value of such assets as of the date of dissolution shall be determined by independent appraisal
or by agreement of the Members. Such assets shall be deemed to have been sold as of the date of
dissolution for their fair market value, and the Capital Accounts of the Members shall be adjusted
parsuant to the provisions of Section 5.4 and Article 6 of this Operating Agreement to reflect such
deemed ssle.

(B) The positive balance (if any) of each Member's Capital Account (as
determined after taking into account all Capital Account adjustments for the Company's taxable year
during which the liguidation occurs) shall be distributed to the Members, either in cash or in kind,
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discharged, oraécqnatc pm\nsrons have becn madc thetefcr and whenali of‘tﬁe rcnmmmgpmpexty
and ssets have becn distributed to the Meriibets, the Cormpany sbaﬂbcdéefﬁéa termit

{e) The Members shall comply with all applicable laws pertaininig to the Wmdmg up of the
business and affairs of the Company and the distribulion of its assets.

10.6. Atticles of Dissalution. When all debts, liabifities, and obligations have been paid and
discharged or adéquiate-provisions hive been made therefor and ail of he remaining property god
assets have been distributed to the Membesrs, articles of dissolution.shiall by execinted in-duplicate
and verified by the Person signing the articles, which asticles shall set-forth the. mfomlahon required
by the Colorado Act. Buplicate originals of such articles of dissolution shaﬁ be delivered 1o the
Colorado Secretary of State. .

action as proyided n the Colorado Act. TheMmbamslmﬂ“lmvcwthuﬂtytodxﬂn’bn&my
Company property discovered after dissolution, convey real estite, and-take such other action as may
be necessary on behalf of and in the name of the Company.

Article 1. Definitions '

The following terms used in this Operating Agreement have the meanings ascribed to them
in this Asticle 11:

11.1. “Articles of Organization” means the Articles of Organization of the Company as filed with
the Secretary of State of Colorado, as the same may be amended from time to time.

11.2. "Affiliate" means, with respect to any Person (such Person being refersed to in this Section
11.2 as the "Target Pesson”), (a) any Person directly or indirectly controlimg, controlied by, or under
common coniro] with the Target Person, (b) any Person owning, of record or beneficially, ten
percent or more of the outstanding voting interests of the Target Person, unless another Person owns,
beneficially, a larger percentage of the outstanding voting interests of the Target Person, (c) any
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Company by the Membes a8 adj ustéd o

thie date'n question pufsiayt;

114. “Capital Contribrition" means any contribufion, whenevermade: by M
of the Company, whether in cash or property. Whether a payment of cash-oraits
isa comn}:uuon to thc capxtal of the Cx)mpany and thcrcfme 2 Capnal Contnbumn, shﬂi be
determined by agreement of the Members.

11.5. "Capital Interest” means the proportion that a Member’s positive Capital Account balance,
if any, bears to the aggregate Capital Accounts of all Members whose Capital Accounts have positive
balances, as such proporfion may change from time to time. Negative Capital Acconnt bafances are
disrégarded in the determination of "Capital Interests.”

11.6. “CEO” or “Co-CEQO"mcans one of the two Members.

11.7.  "Code" means the U.S. Internal Revenue Code of 1986 or corresponding provisions of
superseding Federal revenue laws.

11.8.  "Colorado Act” means the Colorado Limited Lfabd:ty Company Act or any act that

supersedes the Colorado Limited Liability Company Act, asthe same sy bé amended from time
10 time.

11.9. "Company" is defined in the first paragraph of this Operating Agreament.

1130 “Coatrol” of a company means the ability to appoint a majority of the dircctors on its
governing board or the ability to exercise similar operating control through other means.

L1l “COO” means the Company's Chief Operating Officer, as appointed pursuant 1o Section 4.2
hereof.

11.12. “CTO" means the Company’s Chief Technical Officer, as appointed pursuant to Section 4.3
hereof.

11.13. "Deficit Capital Account” means, with respect to any Membe, the deficit balance, if any,
in the Member's Capital Account as of the end of the taxable year, afier giving effect to the following
adjustments:
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obhgated Io n:sm mﬁa

This definition of Deficit Capnal Aceount is intended to comply Witﬁ theiam'vi?;ion of Treasuxy
Regulations Sections 1.704-1(b)(2)(ii}(d)-and 1.704-2, and is tobe interprete ,constsk'mly withithose
provisions.

11.14. "Depreciation” means, with respect to.each asset, for each fiscal year, an amount egual to
the depreciation, amortization, or other cost recovery deduction allowable with respect 1o the asset
for such fiscal year; provided, however, that, i the Gross Asset Va:mofme;asm differs. Trom its
adjuatedbasxsﬁx&dcm]mcom tax purposes at the beging
shaﬂbcananmtwh;chbcmthcsam: ratio to such bé )
income tax deptéciation, amontization, or other cost movcrydcduzﬁ‘ or j
such beginning adjumd tax bagis; and pmvimd, fuﬁha: ihal, if‘aia a‘

selected byﬂleMembcrs

11.15. "EchoStar Agmemem(s)" means the foliomg agreements of even date herowith, by and
between EchaStar and the Coiipany: the BehoStar Software’ License Agmemmt; “the BehoStar
Service and Dévéloprnent Agreement, and the EchoStar Smart Card Purchase Agreement.

11.16.  “EchoStar Service and Development Agreement” means that certain agreement by and
between EchoStar and the Company pursuant to which the Company shall service and develap for
EchoStar and its Affiliates varions uplink datastream managesment Ao other sysicrns.

11.17. “EchoStar Smart Card Purchase Agreement” means that certain agreement by and between
EchoStar and the Company pursuant to which the Company sells Smari Cards to EchoStar and its
Affiliates,

11.18. “EchoStar Software License Agreement” means that certain agreement by and between
EchoStar and the Company pursnant to which the Company grants EchoStar and its Affiliates certain
rights to pse the Company systems and technology.

11,19  “Effective Date” meaas July 1, 1998,
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11.20. "Entity" means a corporation, partnership, limited liability compgil&. tmsl,oraxée!he:
legally recognized person other than 2 human being.

appmvalof{bcCompanyﬁnaima!' 1 bu ge!& '
persons, with each Member hasnhg;the rxght w agpbmi, rextiove, repiace, and 2
substitutes or proxies for two mermibers of the committee.

11.23. "Fiscal Year” means the Company's fiscal year, which shall be the calendar year.

11.24.  "Gross Asset Value” means, with respect to any asset, the asset's adjusted basis for Federal
income tax purposes; provided, however, that:

(a) The initial Gross Asset Value of an asset contributed by a Member to the Company shall
be the gross fair market value of the asset at the time of such contribution, as determined by the
Members; provided, however, that the initial Gross Asset Values of the assets (other than cash)
contributed to the Company pursuant to Section 5.2 hercof shall be as set forth in Schedule A.

(b) The Gross Asset Values of all assets shall be adjusted to egual their respective gross fair
market values, as determined by the Members, as of the following times: (1) the acquisition of an
interest (as that term is used in Regulations Section 1.704-1G)HGEvH(S)I)) by a Mentber in
exchange for more than a de minimis contribution of propeity (including money); (2) the
distribution by the Company to a Member of more than z de minimis amount of propesty as
consideration for a Membership Interest; and (3) the liquidation of the Company within the meaning
of Regulations Section 1.704-1(b)(2){ii){g), provided, however, that adjustments pursuant to-clauses
(1) and (2) of this Section 11.24(b) shall be made only if the Members reasonably determine that
such adjnstments are necessary or appropriate to reflect the relative economic interests of the
Members in the Company;

{c} The Gross Asset Value of an asset distributed to a Member shall be adjusted to equal the
gross fair market value of the asset on the date of distribution as determined by the Members, and

{(d) The Gross Assct Values of assets shall be increased (or decreased) to reflect any
adjustments to the adjusted basis of such assets pursuant to Code Section 734(b) or Cade Section
743(b), but only to the extent that such adjustments are taken into account in determining Capital
Accopnts pussuant to Regulation Section 1.764-1(b)(2)(iv)(m), Section 11.31(d) {relating to the
definition of Net Profits and Net Losses), and Section 5.4; provided, however, that Gross Asset
Values shall not be adjusted pursuant to this definition to the extent the Members determine that an
adjustment pursuant to Section 11.24(b) is necessary or appropriate in connection with a transaction
that would otherwise result in an adjustment pursuant to this Section 11.24(d). 1f the Gross Asset
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Yalue of an asset has been determined or adjusted pursuant io Sccuon 1124(3), 11.24(b), or
11.24(d), then such Gross Asset Value shall thereafier be adjusted by the Depreciation taken into
account with respect to such asset for purposes of computing Net Profits and Net Losses.

11.25.  "Kudelski Agreemeni(s)” means the following agreements of even date herewith by and
between Kundelski and the Company: the Kudelski Software I.Jeense Agi%’eﬂient, the- Kude]sk:

A

Service and Development Agreement, and the Kudelski Smart-Card Puréhasc Agrebmeiit:

11.26. “Kudelski Service and Development Agreement” means that cestain agreement by and
between Kudelski and the Company pursuant to which each shall provide service and development
services for the other on an ad hoc basis.

11.27. “Kudelski Smart Card Purchase Agreement” means that certain agreement by and between
Kudelski and the Company pursuant to which Kudelski sells Smart Cards to the Company.

11.28. “Kudelski Software License Agreement” means that certain agreement by and between
Kudelski and the Company pursuant to which the Company is granted certain rights to Kudelski
technology.

11.29. "Member” means EchoStar or Kudelski.

11.30. "Membership Interest” means a Member's entire interest in the Company, and such other
rights and privileges that the Member may enjoy by virtue of being a Member.

11.31.  "Net Profits” and "Net Losses” means for each taxable year of the Company an amount
equal to the Company's pet taxable income or loss for such year as determined for Federal income
tax purposes (including separately stated itemns) in accordance with the accounting method and rules
used by the Company and in accordance with Section 703 of the Code, subject to the following
provisions:

{a) Any item of income, gain, loss, or deduction allocated to Members pursuant to Section
6.3 shall not be taken into account in compnting Net Profits or Net Losges;

(b) Any income of the Company that is exempt from Federal income tax and is not otherwise
taker into account in computing Net Profits and Net Losses pursuant to this definition shall be added
to such net taxable income or loss;

(c) Any expenditure of the Company described in Section 705(a)(2)(B) of the Code and not
otherwise taken into account in computing Net Profits and Net Losses shall be sublmcted from such
net taxable income or loss;

(d) In the event the Gross Asset Value of an asset is adjusted pursuant to Section 11.24(b)
or 11.24(c), the amount of such adjustment shall be taken into account, as gain or loss from the
disposition of such asset, in computing Net Profits or Net Losses;
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(€) Gain or loss resulting from the disposition of an asset with respect to which gain or loss
is recognized for Federal income tax purposes shall be computed with reference to the Gross Asset
Value of the asset, notwithstanding that the adjusted tax basis of the asset differs from its Gross
Asset Value;

{f) In lieu of the depreciation, amortization, and other cost recovery deductions taken into
account in computing such taxable income or loss, there shall be taken into account, in computing
Net Profits or Net Losses, Depreciation for such fiscal year; and

{g) To the extent an adjustment to the adjusted tax basis of an asset pursuant to Section
734(b) of the Code or Section 743(b) of the Code is required pursuant to Section
1.704-1(b}(2)}(iv)m)(4) of the Treasury Regulations to be taken into account in determining Capital
Accounts as a result of a distribution other than in liquidation of a Membership Interest, the amount
of such adjustment shall be treated as an item of gain (if the adjustment decreases the basis of the
asset) from the disposition of the assei and shall be taken into account for purposes of computing Net
Profits or Net Losses.

1132. "Operating Agreement” means this Operating Agreement, as amended from time to time.

1133.  "Person” means a human being or an Entity and shall include the heirs, executors,
administrators, legal representatives, successors, and assigns of a *Person” where the context permits
or requires.

11.34 "Products” shall mean the Smart Cards and uplink datastream management systems obtained
from Kudelski, as well as any other products or services within the scope of the Company's general
purpose, which the Members may agree that the Company shall design, manufacture, or distribute
pursuant 10 Section 2.2 hereof. '

11.35. "Recordkeeper” means the Person appointed by the Members, pursuant to Section 3.11, to
keep the books and records of the Company and to perform the other duties specified in this
Operating Agreement as duties of the Recordkeeper.

11.36. "Sale” and its derivatives means transfer for consideration.

11.37. "Schedule A" means Schedule A to this Operating Agreement reflecting matters such as
Members' identities and share of Net Profits and Net Losses, which schedule bears the most recent
date and is sigoed by the Members. Schedule A is prima facie evidence of the agreement of the
parties hereto with respect to the matiers refiected therein, but it is recognized that, through
inadvertence or otherwise, Schedule A may not be modified from time to time as required 10 reflect
the parties’ agreement, or as circumstances, change, and, accordingly, any party to this Operating
Agreement may, by a preponderance of the evidence, show that Schedule A is not an accurate
reflection of the parties’ agreement.
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11.38. "Securities Acts” means the Securities Act of 1933, the Colorado Securities Act, or the
securities laws of any other state or country.

1139.  “Security Technology” means any materials (including source code, schematics, and
documentation) containing internal design specifications assoclated either with gurfent or future
implementations of Smart Cards, or with those products and processes that-ate direclly responsible
for generation or processing of the payload of security related messages, incl ‘enfitterment
management messages, entitiement control messages, control wards, and pairing keys.

11.40.  “Source Code™ means all source code, documentation and all related materials and
intellectual property necessary for the effective maintenance, enhancement and ongoing operation
of Kudelski software and systems utilized by EchoStar and its Affiliates as of the date this Operating
Apgreement is executed, but not including the Security Technology.

11.41. “Source Technology” means all intellectual property, software, and hardware acquired or
possessed by the Company from the Kudelski Agreements and from the Company's own research
and development efforts, including software in both object code and source code forms. Source
Technology includes all items needed to operate on, and develop Upgrades from the source code as
desired, bui does not joclude Security Technology.

11.42. "Subsidiary” means any corporation morc than fifty percent (50%) of whose outstanding
shares or stock representing the right to vote (except by reason of the occurrence of a contingency)
for the election of directors or Members of a similar managing body are owned or controlled, directly
or indirectly, by a specified party.

11.43.  *“Swiss Office” means a Company facility located in Switzerland, selected by Kudelski
pursuant to Section 7.5.

11.44. “Technical Review Committec” means a committee which shall provide advice, review, and
approval of the Company product and technical direction. The committee shall consist of six
persons, with each Member having the right to appoint, remove, replace, and appoint temporary
substitutes or proxies for three members of the committee.

11.45. "Transfer” includes sale, bequest, assignment, and all other modes of transfer including the
creation of a security interest or encumbrance.

11.46. "Treasury Regulations” shall include temporary and final regulations promulgated under the
Code that are in effect as of the date of the filing of the Articles of Organization and the
comresponding sections of any regulations subsequently promulgated that amend or supersede such
regulations, The term "Treasury Regulations” shall also include regulations that have been proposed
by the Internal Revenue Service under the Code at or prior to the date of the filing of the Articles of
Orgaaization, and have not been withdrawn at or prior to such date, as well as the corresponding
provisions of any regulations subsequently promulgated that, amend or supersede such proposed
regulations.
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software,

1148, “Useable Technology” means that portion of the Source Technology necessary or desirable
to continue to utilize and maintain ongoing operation of the technology, as set forth in the EchoStar
Agreements, the Escrow Agreement, and the Residual Agreement, but shall not inchnde the ability
to upgrade such technology by operating on source code and shall not include the Security
Technology, but shall include the functionality of the Security Technology in executable or other
equivalent forms.

11.49.  “U.S. Office” means the Company's main facility located in the Denver, Colorado
metropolitan area, selected by EchoStar pursuant to Section 7.5.

Article 12. Miscellanecus Provisions

121, Notices. The pasties choose the following addresses as the addresses at which they will
accept service of all documents and notices relating to this Operating Agreement:

As to EchoStar: EchoStar Communications Corporation
5701 S. Santa Fe Drive
Littleton, CO 80120
USA )
Attn: David Moskowitz
Fax: (303) 723-1699

As to Kndelski: Kudelskr SA
1033 Cheseaux
SWITZERLAND
Attn: Nicolas Goetschmann
Fax: 41 21/732 0300

As to the Company: NagraStar LLC
90 Inverness Circle East
Englewood, CO 80112
UsA
Attn: Joe Ferguson and Xavier Carrel
Fax: (303) 706-5719

With a copy to: Kudelski SA
1033 Cheseaux
SWITZERLAND
Attn: Nicolas Goetschmann
Fax: 41 217732 0300
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Any notice 1o be given by a party to the other parties pursuant to this Operzting Agreemerit shall be
given in writing in the English language by prepaid registered post, by facsimile or shall be delivered
by hand (delivery by hand must be. acknowledged by written receipt froin a daly authcmzed .person
at the office of the addressee), providéd that:

{a) any notiec given by-prepaid registered post:shallbe decmiedito ay
addressee, in the absence of proof to the contrary, 14 days aftér the d

(b) any notice delivered by hand during normatl business holirsshaﬂ be déemedte have'been
received by the addressee, in the absence of proof to the contrary, at ihe time of delivery; and

(c) any notice given by facsimile shall be deemed to have been received by the addressee,
in the absence of proof to the contrary, immediately upon the issuance by the transmitting facsimile
machine, of a report confirming correct ransmission of all the pages of the document containing the
notice or upon receipt by the transiitting facsimile machine, at the end of the notice being
transmitted, of the autornatic answer-back of the receiving facsimile machine.

122. Goveming Law; Arbitration. This Operating Agrecment, and the performances of the parties
bereunder, shall be governed by the laws of the State of New York without giving effect to the
principles of conflicts of laws that would otherwise provide for the application of the substantive law
of another jurisdiction. Should any dispute among the parties arise, the parties agree that the sole
jurisdiction and venue for the resolution of any such dxspu{e shall be English laaguage binding
arbitration conducted in the New York City metropolitan area, in accordance with the Commercial
Rules of the American Arbitration Association, which rules shall inclade the right to seek
appropriate injunctive relief in such arbitration and are deemed fo be incorporated by reference into
this clanse. Unless the arbitrators determine otherwise, the losing party in any arbitration shall pay
the costs of the prevailing party.

12.3. Indemnification

{a) By Kudelski. Kudelski shall indemnify, defend and hold the Company, EchoStar, the
Affiliates of each, and its and their respective officers, dircctors, employecs, agents and sharcholders,
and its and their respective assigns, successors and legal representatives harmless from and against,
any and all costs, losses, liabilities, damages, lawsuits, judgments, claims, actions, penalties, fines
and expenses (including, without limitation, interest, penalties, reasonable attorneys’ fees and all
monies paid in the investigation, defense or settlement of any or all of the foregoing, "Claims”) that
arise out of, or are incurred in connection with: (a) Kudelski's perfarmance or failure of performance
under this Operating Agreement and any direct or indirect results thereof; (b) Kudelski's acts or
omissions, lawful or unlawful; {c) the breach of any of Kudelski's representations or warranties
herein; or (d) the failure of Kudelski to comiply with, or any actmal or alleged violation of, any
applicable laws, statste, ordinance, governmental administrative order, rule or regulation.
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124.  Amendments. This Operating Agreerent and the Articles of Organization may be amended
from time to time by a writing executed by the Members.

12.5.  Execution of Additional Instnuments. Each Member hereby agrees o execnte such other and
further statements of interest and holdings, designations, powers of attorney, and other instruments
necessary or appropriate to comply with any laws, rules or regulations.

12.6. Headings and Pronouns. Headings and captions contained in this Operating Agreement are
solely for the convenience of the parties and are not to be considered in interpreting or construing
this Operating Agreement or the parties' rights, remedies, and obligations hereunder. The words
"herein,” "hereof,” and "hereunder,” when used in this Operafing A grecment, refer to this Operating
Agreement in its entirety. The word "include” and its derivatives mean by way of example and not
by way of exclusion or limitation. Words in the singular include the plural and words in the ploral
inchide the singular, according to the requirements of the context. Words importing & gender include
all genders. .

127.  Waivers. No pasty shall be deemed to have waived any right or remedy under or with
respect to this Operating Agreement unless such waiver is expressed in a wiiting signed by such
party, No watver of any right or remedy under or with respect to this Operating Agreement by a
party on any occasion or in any circumstance shall be deemed 1o be a waiver of any other right or
remedy on that occasion or in that circumstance nor a waiver of the same or of any other right or
remedy on any other occasion or in any other circamstance.

12.8.  Rights and Remedies Cumulative. The rights and remedies provided by this Operating
Agreement, the EchoStar Agreements, and the Kudelski Agreements are cumulative and the use of
any one right or remedy by any party shall not preclude or waive the right o use any or all other
remedies. Said rights and remedies are given in addition to any other rights the parties may have by
law, statute, ordinance or otherwise.

12.9. . Seversbility. If any provision in this Operating Agreement is held to beviavalid or
uncnforceable on any occasion or in any circnmstance, such holding shall not be deemed to render
the provision invalid of unenforceable on any other occasion or in any other circumastance nor to
render any other provision hereof invalid or unenforceable, and to that extent the provisions of this
Operating Agreement are severable; provided, however, that this provision shall not preclude a court
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of competent jurisdiction from refusing so to sever any provision if severance would be inequitable
to one or more of the parties.

12.10. Assignment. This Operating Agreement may not be assigned, in whole or in part, by any
party without the prior written consent of the other parties, which consent may be withheld for any
reason. .

12.11. No Third Party Beneficiaries; No Rights in Creditors. This Operating Agreement creates
no rights benefitting third Persons and no third Person shall have any right to enforce any provision
bereof, except as may be specifically provided herein. Without limiting the penerality of the
preceding sentence, none of the provisions of this Operating Agreement shall be for the benefit of
or enforceable by any creditor of the Company.

12.12. Investment Representations. The Members understand, acknowledge, and agree:

{a) that no Membership Interest has been registered under the Securities Acts because of the
Company's reliance upon exemptions from the registrations requirements of the Securities Acts;

(b) that the Company has relied npon the fact that the Membership Interests are to be held
by each Member for investment; and

{c) that exemption from registrations nnder the Securities Acts would not be available if the
Membership Interests were acquired by 2 Member with a view to distribution. Accordingly, each
Member hereby confirms to the Company that the Member is acquiring the Membership Interest for
the Member's own account, for investment, and not with a view to the resale or distribution thereof.
Each Member agrees not to hypothecate or transfer or offer to hypothecate or transfer any portion
of the Membership Interests unless there is an effective registration or other qualification relating
thereto under the Securities Act of 1933 and under all applicable state securities laws or unless the
holder of Membership Interests delivers to the Company an opinion of counsel, reasonably
satisfactory to the remaining Members, that such registration or other qualification under such Act
and applicable state securities Jaws is not required in connection with such hypothecation, transfer,
or offer. Each Member understands that the Company is under no obligation to register any
Membership Interest or to assist the Member in complying with any exemption from registration
under the Securities Acts if the Member should, at a later date, wish to dispose of the Membership
Interest. Furthermore, each Member realizes that the Membership Interests are unlikely to qualify
for disposition under Rule 144 of the Securitics and Exchange Commission unless the Member is
not an "affiliate” of the Company and the Membership Interest has been beneficially owned and fully
paid for by the Member for at least one year. Prior to acquiring any Membership Interests, each
Member has made an investigation of the Company and its business and has had made available to
the Member all information with respect thereto which the Member peeded to make an informed
decision to acquire the Membership Interest. Each Member considers itself to be a Person
possessing experience and sophistication as an investor which are adequate for the evaluation of the
merits and risks of the Member's investment in the Membership Interest.
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defivery, and performance of this Operating Agreement has been duly anthorized by all neeéssdry

{b) Yalid Oblipation. This Operating Agn:emf:m constitutes the legal, valid, and binding
obligation of the Member.

ions; No Default. Neither the execution, dehvery,
performance of this Operating Agreemeént rior the consummation by the Mermiber of the transactions
contemplated hereby

(1) shall conflict with, violate, or result in a breach of any of the terrns, conditions,
or provisions of any law, regulation, order, wiit, injunction, decree, detenmination, or award of any
court, any govemnciital depaitment, board, agesicy, ormst!mnen(alxy doniestic or foreign, or any
arhitrator, applicable to the Member or any of its Affiliates;

() shalleonﬂmwuh violate, regult in 2 breach of, or constitute 8 default under-any
of the texms, conditions, or provisions ofﬂtmadcxﬁmmwanm;bths,mmsﬁpwm
or operating agreement (if any) of the Member or any of its. Affifiates or.of any material agreement
or instrument to which the Member or any of its Affiliates is a party or by which the Memmber, or any
of its Affiliates is or may be bound or to which any of ils maetial properties or asséts is siibject;

(3) shall conflict with, viclate, result in a breach of, constitute a default nnder
(whether with notice or lapse of time or both), accelerate or permit the acceleration of the
performance required by, pive to others any material interests or rights, or require any consent,
authorization, or approval under any indentnre, mortgage, lease agreement, or instrament to which
the Member or any of its Affiliates is a party or by which the Member or any of its Affiliates is or
may be bound; or

(4) shall result in the creation or imposition of any lien upon ary of the material
properties or assets of the Member or any of its Affiliates.

(d}) Government Authorizations. Any registration, declaration, or filing with, or consent,
approval, license, permit, or other authorization or order by, any government or regulatory authority,
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domestic or foreign, that is required in connection with the valid execution, delivery, acceptance, and
performance by the Member uader this Operating Agreement or the consummation by the Member
of any transaction contemplated hereby has been completed, made, or obtained on or before the
effective date of this Operating Agreement. i

{e) Litigation. Except as dxscloscd in EchoStar’s annual, quartesly, or current repots filed
pursuant to the U.S. Securitics Exchange Act of 1934, there are no actions, suits, pmmedmgs, or
investigations pending or, to the knowledge of the Member or any of its Affiliates, threatened against
or affecting the Member or any of its Affiliates or any of their properties, assets, or businesses in any
court or before or by any governmental department, board, agency, or instramentality, domestic or
foreign, or any arbitrator which could, if adversely determined (or, in the case of an investigation,
could lead to any action, suit, or proceeding, which if adversely determined could) reasonably be
expected to materially impair the Member's ability to perform its obligations under this Operating
Agreement of to have a material adverse effect on the consolidated financial condition of the
Member; and the Member or any of its Affiliates has not received any cinrently effective notice of
any default, and the Member or any of its Affiliates is not in default, under any applicable order, writ,
injunction, decree, permit, determination, or award of any cowurt, any governmental department,
board, ageacy, or instrumentality, domestic or foreign, or any arbitrator which could reasonably be
expected to materjally impair the Member's ability to perform its obligations nnder this Operating
Agreement or to have a material adverse cffect on the consolidated financial condition of the
Member.

() Investment Company Act; Public Utility Holding Company Act. Neitber the Member
nor any of its Affiliates is, nor shall the Company as a result of the Member holding an interest be,
an "investment company” as defined in, or subject to regulation under, the U.S. Investment Company
Act of 1940. Neither the Member nor any of its Affiliates is, nor shall the Company as & result of
the Member holding an interest be, a "holding company,” "an affiliate of a holding coixpany,” or a
“subsidiary of a holding company,” as defined in, or subject to regulation under, the U.S. Public
Utility Holding Company Act of 1935.

(g) Confidentiality.

(1) Except as contemplated hereby or required by a court of competent aothority,
each Member shall keep confidential and shall not disclose 10 others and shall use its reasonable
efforts to prevent its Affiliates and any of its, or its Affiliates’, present or former employees, agents,
and representatives from disclosing to others without the prior written consent of the Members aay
information which

(A} pertains to this Operating Agreement, any negotiations pertaining thereto,
any of the transactions contemplated bereby, or the business of the Company; or

(B} pertains to written or oral confidential or proprietary information of any
Member or the Company or which any Member has labeled as confidential or proprietary; provided,
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however, that the Company may disclose to its Affiliates’ employees, agents, and representatives any
information made available to the Member.

{2) No Membex shall use, and each Member shall use its best efforts to prevent any
Affiliate of the Member from using, any information which

(A) pertains to this Operating Agreement, any negotiations pertaining bereto,
any of the transactions contemplated hereby, or the business of the Company; or

(B) pertains to the confidential or proprietary information of any Member or
the Company or which any Member has labeled in writing as confidential or proprietary, except in
connection with the transactions contemplated hereby.

12.14. Counterparts. This Operating Agreement may be executed in counterparts, each of which
shall be deemed an original but all of which shall constitute one and the same instrument.

12.15. Waiver of Action for Partition. Each Member irreyocably waives any right that it may have
to mzintain any action for partition with respect to the property of the Company; provided, however,
that this provision shall not apply to any asset that is distributed in kind to any Member.

Certificate
The undersigned, being NagraStar LLC and all of the initial Members of NagraStar LLC,
hereby agree, acknowledge, and certify that the foregoing Operating Agreement constitutes the

Operating Agreement of NagraStar L1LC adopted by the Members as of the date first stated in the
Operating Agreement. :

Initial Members:

NAGRA

By:

ECHOSTAR COMMUNICATIONS CORPORATION

By:
Its:
KUDELSKISA
f
By %4 {
Its:
LASHINASWagraSlaniniegrated! 4 wpd [B} 35



Schedule A

to
NagraStar LLC
Operating Apreement
Member Name Initial Capital Initial Share of Share of Net
Contribution Total Capital Profits and
X " Net Losss
EchoStar Communications
L Corporation $1,000,000 USD (cash) 50% 50%
Kudelski SA $1,000,000 USD (contract rights) 50% 50%

A is accurate and in effect as of the date first stated on the Operating Agreement to which it is attached.
ECHOSTAR COMMUNICATIONS CORPORATION
By:

Its:

i KUDELSKI SA

i
L
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The undersigned, possessing all Membership Interest in the Company, certify that the foregoing Schedule
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Schedule C
to
NagraStar LLC
Operating Agreement

Development Guidelines for NagraStar Developments

Preferred hardware platform is DEC Alpha running DecUnix for the mainframes and

i?\-findows 95/NT computers for GUI support
2. Software developed in C/C++
3. Database: Oracle 8.0 or later
4. System design tool: Rational Rose
S. Engineering docurmentation is compliant with IEEE
6. Development process is compliant with JEEE
7. There will be a quality assurance coordinator in Cheseaux and in Denver. The coordinator
need not be dedicated full time to NagraStar
8. Developments will be done vsing the software environment platform SEP
[
[
[
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[APPENDIX C-1)
RESIDUAL SERVICE AND DEVELOPMENT AGREEMENT

In conjunction with this Agreement, the parties are entéring into anumber of-agy
(“Related Agreements™), pursuzant to which Kudgleki is supplying a oadifi aceéss
system, software maintenance and development services, and other related software and
hardware components to NagraStar LLC, a Colorado limited liability cofmpany
(“NagraStar™), to enable NagraStar to meet EchoStar's needs for the provision and
maintenance of a conditional access system for its satellite broadcasting operations.

B. Prior to the effective date of this Agreement, EchoStar and those entities it directly or
indirectlty controls, is controlled by, or under common control with (collectively, its
“Affiliates™) obtained software maintenance and development services related to the
Kudelski conditional access systemn {(collectively, the ““Services™), and the conditional access
system itself, directly from Kudelski and its Affiliates, as defined in three contrects between
EchoStar asd/or its Affiliates and Kudelski and/or its Affiliates entered into prior to this
Agreement (the *“Pre-Existing Contracts™).

C. The parties' intent to shift the delivery and suppont of the conditional access system and s
related components from Kudelski to MagraStar is expressed in the Relaied Agroements.
The parties desire hercin to provide EchoStar and its Affiliates a means to obtain occasional
Services directly from Kndelski upon request from time to time by EchoStar, and to clafy |
other obligations between the parties upon execution of this Agreement and the Relaied
Agreements.

AGREEMENT
1. Services

Kudelski shall provide Services to EchoStar and its Affiliates upon request, subject to the
reasonable availability of Kudelski’s techaical resources.

2. Payment for Services,

-~

Payment for Services provided to EchoStar and its Affiliates by Kudelski at the writien
request of EchoStar shall vary based on the time spent and the experience level of the engineer
providing the Services in the following manner:

L \GHNRSWagm Stanintegrated14. wpd [C_ l] !
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1) One day category A engineer - US$ 1,120

2) One day category B engineer US$ 905
3) Ope month category A engineer US$23,500
4) One roonth category B engineer US$19,000

These prices for Services were in effect as of December 1994 and shali-net change during
the term of this Agrecment, except for an annual adjustment cach December. The-annuat-adjistinent
shall reflect only changes in the Swiss constumer price index and the US dollar/Swiss frane-exchange
rate. Reasonable travel and other expenses, if any, will be billed separately.

Kudelski represents that the fees charged to EchoStar and its Affiliates at all times under this
Agreement shall be comparable to or less than the fee charged to its then current third party
customers other than NagraStar, for work of similar scope and quantity.

3. Indemnification

(a) By Kudelski. Kudelski shall indemnify, defend and hold EchoStar, its Affiliates, and
its and their respective officers, directors, employees, agents and shareholders, and its and their
respective assigns, successors and legal representatives harmless from and against, any and all costs,
losses, liabilities, damages, lawsuits, judgments, claims, actions, penalties, fines and expenses
(including, without limitation, interest, penaltics, reasonable attorneys' fees and all monies paid in
the investigation, defense or settlement of any or all of the foregoing, "Claims”) that arise out of, ar
are incurred in connection with: (a) Kudelski’s performance or fatture of performance noder this
Agreement and any direct or indirect results thereof; (b) Kudelski’s acts or omissions, lawful or
unlawful; (c) the breach of any of Kudelskijs representations or warranties herein; or (d) the failore
of Kudelski to compply with, or any actual or alleged violation of, any applicable laws, statute,
ordinance, governmental administrative order, rule or regulation.

'— (b) By EchoStar, EchoStar shall indemnify, defend and hold Kudelski, its Affiliates, and
its and their respective officers, directors, employecs, agents and sharcholders, and its and their

I_ respective assigns, heirs, successors and legal representatives harmless from and against, any and
all Claims that arise out of, or are ncurred in connection with: (a) EchoStar's performance or failure
of performance under this Agreement and any direct or indirect results thereof; (b) EchoStar’s acts

r or omissions, lawful or unlawful; (c) the breach of any of EchoStar's representations or warranties
herein; or (d) the failure of EchoStar to comply with, or any actual or alleged violation of, any

!“' applicable laws, statute, ordinance, governmental administrative order, mle or regulation.

i

{c} Pre-Existing Contracts. All indemnification of EchoStar and its Affiliates for the
conditional access systems and all related hardware, software, documentation, products and Services
(collectivety, the “ltems™) delivered to EchoStar or its Affiliates by Kudelski or its Affilistes prior
to the date of this Agreement shall remain as set forth in the Pre-Existing Contracts and the
indemnification provisicas of Subsection 3(a)-(b) above shall not apply to such Items. All
indemnification provisions costained in the Pre-Existing Contracts shall survive for the original
terms of the respective Pre-Existing Contracts, whether or not this Agreement is earlier terminated.
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5. Term and Termination

This Agreement shall commence on the date of execntion hereof, and shill remain in-effect
perpetually unless and until terminated either (i) by EchoStar for any reason, upon six (6) months’
notice to Kudelski; (ii) by either party, if EchoStar no Jlonger €lects to use the Kudelski conditional
access system, upon six (6) months” notice to the other; or (iii) by Kudelsk, if Kudelski dissolves
NagraStar pursnant to Section 10.1{d) of the NagraStar Operating Agreement. The provisions of
Sections 3 and 4 shall survive termination of this Agreement.

6. Confideniial Information

The parties agree that this Agreement js confidential and peither party shall disclose any of-

the commercial, business, technical, operational, or legal details of this Agrecment {the “Confidential
Information™) in any manner, including bat not limited to press relessés or other publicity of any
nature without the prior writien.approval of the other party. The obligations impesed-tipon the
parties herein shall survive termination of this Agreement indefinitely, but shall not apply to
Confidential Information which is;

(@)  or becomes gencrally available to the public throngh no wrongful act of the party
receiving the Confidential Information (the “Receiving Party™);

(»)  already lawfully in the possession of the Receiving Party and not subject 1o an
cxisting agreement of confidentiality between the parties;

() received from a third party without restriction and without breach of this Agreement;
(d) independently developed by the Receiving Party; or

(e)  released pursuant to the requirements imposed on the party by U.S. or Swiss securities
laws, or the binding order of 2 government agency or court, so long as priof to any such relcase the
refeasing party provides the other party with the greatest notice permitted under the circumstances,
80 that the party disclosing the Confidential Information may scek a protective order or other
appropriate remedy. In any such event, the releasing party will disclose only such Confidential
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or any Confidefitial Iafomation being dis

This Agrecment, and the pecfonmances of the prtics Hereunder, sh

of the State of New York withoit giving effect 1o the princi
otherwise provide for the application of thie- sibitintive taw oF atiother
disputc among the parties arise, the parties.agree that.4ii-solé jurisaichity
resolution of any such dispute shall be English Ianguape binditg arbitration con

York City metropolitan atea, in sccordance With i Commereial Rualés of the Amirican Arbitration
Association, which rules shall include the right to seek appropriate injunctive relief in such
arbitration and are deemed to be incorporated by teference into #his ¢lanse, Unfess.the arbitrators

determine otherwise, the losing party in any arbitration shall pay the costs of the prevailing party.
S. Nofiees

The parties choose the following addresses as the addresses at which they will accept service
of all documents and notices relating 1o this Agreement:

As to EchoStar: EchoStar Commuications Corporation
5701 §. Santa Fe Drive
Littleton, CO 80120
UsA
Attn: David Moskowitz
Fax: (303) 723-1699

As to Kudelski: Kudelski SA
1033 Cheseaux
SWITZERLAND
Attn: Nicolas Goetschmann
Fax: 41 21132 0300

Any notice to be given by a party to the other parties pursuant to this Agreement shall be given in
writing in the English Isnguage by prepaid registered past, by facsimile or shall be deliveted by hand
(delivery by hand must be acknowledged by writien receipt from a duly authorized person at the
aoffice of the addressee), provided that:
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(a) any notice given by prepaid registered post shall be dezmed to have been received by the
addressee, in the absence of proof to the contrary, 14 days after the date of postage;

{b) any notice delivered by hand during normal business hours shall be deemed to have been
received by the addressee, in the absence of proof to the contrary, at the time of delivery; and

{c) any motice given by facsimile shall be deemed to have been received by the addressee,
in the absence of proof to the contrary, immediately wpon the issuance by the trapsmitting facsimile
machine, of a report confirming correct transmission of all the pages of the document containing the
notice or upon receipt by the transmitting facsimile machine, at the end of the notice being
transmitted, of the automatic answer-back of the receiving facsimile machine.

10.  Effect of EchoStar Non-Payment

During any peried in which EchoStar is past due on payments for invoices tendered by
Kudelski for Services provided under this Agreement, Kudelski shall have no obligation to provide
further Services to EchoStar under this Agreement without payment in advance or other secured
payment reasonably satisfactory 1o Kudelski.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date set forth
above.

KUDELSKI S.A.

ECHOSTAR COMMUNICATIONS CORPORATION

By:

L SHINAS\WagrsStaAlntsgrated1 4 wpd [C-1}5
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[APPENDIX C-2)
ESCROW AGREEMENT

This Escrow Agreement (“Escrow Agreement”™) is ex
third day of June 1998, by and between Kudglski SA, a ¢
Switzeland (“Kodelski™), NagraStar L1C, | Colorado limited ] ),
BehoStar Commuuications Corporation (“EchoSiar”), and DSUAvens Dafa Security; Lid., a

corporation organized under the Jaws of England (“Escrow Agent”).

R PN 2N

F sty S

INTROBUCTION

A.  Kodelski bas granted licenses to NagraStar to use certain software and technology through
a Kudelski Smart Card Purchase Agreement (the “Smart Card Purchase Agreement”) and
related agreements entered into concurrently with this Escrow Agreement, which software
and technology NagraStar shall sublicense to EchoStar and those entities it directly or
indirectly controls, is controlled by, or under common control with (collectively, its

| “Affiliates™) through certain agreements also entered into concurrently with this Escrow
§ Agreement (all of the software referred to in, or referenced by this paragraph collectively, the
“Software™).

B. The uninterrupted availability of all forms of the Software and related technology is critical
to NagraStar and EchoStar in the conduct of their respective businesses,

C Kudelski has agreed to deposit relevant items in an escrow held by the Escrow Agent for the
benefit of NagraStar and EchoStar, in accordance with“the terms and conditions of this
Escrow Agreement.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual covenants herein coptained, the parties
agree as follows:

1. Deposit

(a) Kudelski shall within thirty (30) days of execution of this Escrow Agreement, deposit
with the Escrow Agent for storage in England: (i) the source code form of the Software {the “Source
Code™); (ii) all software, hardware, and other tangible or intangible technology necessary or useful
in the mapufacture, use, or operation of the cards (“Smart Cards™) described in the Start Card
Purchase Agreement (collectively, the “Escrow Technology™); (iii} irrevocable authorizations, i the
form of the attached Exhibit C, permitting SGS Thompson and any other current, future, ar potential
manufacturers of the Smart Cards to reproduce fully functional Smart Cards and related technology,
n whole or in part, on behalf of NagraStar or EchoStar (“Authorizations™); (iv) such other related
tangible and intangible iiems set forth in this Escrow Agreement (“Additional ftems™), including but

LISHINRSWagraSaintegratedt4 wpd [C-2}1
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{c) With each copy of Escrow Msﬁgnaland each Updae deli X
pursuait to this Section 1, Kudsigk plete, exgp;:,te’ g §uh,‘;t 9 Ihc
separate “Diberifition of Deposit Materials” in substanitially the forsa S8t

“Deposit Desctiption™).

(d) When Escrow Agent receives the Escrow Material or any Update, tpgalhcr with the
Dsposxt Deschpnon, i’:’suow Agem wﬂi condnct a depoén mkpet:ﬁom by Vit 17

Agem wxﬂ i;a!e gndmga the Depsil.
NagraStar, aid E¢hoStar. 1 Bicrow Agc } 4

descriptions or quaiitity on the Deposit Beecnphon (or fo}ﬁie mit‘xé dqmsl
thaﬁhe woxﬂigg orsxgnamrc are nmmsmlfmﬂmSwm I[d):h?ig:m)ﬁ C

wiﬂ: memcgpﬁbns noled and FEit) ,piﬁi;dc a eggy nﬁhs
NagraStar, and EchoStar. Escrow Agent's acoeptanice of the &p@sitecmirs upon the sighin thhe
Deposit Deseription by Escrow Agent. Belivery of the signeil Deposit Description to Nai:faStﬂt and
EchoStar constitutes notice to NagraStar and EchoStar that the deposit materials have baen received
and accepted by Escrow Agent.

{f) Kudelski represents that: (i) Kudclski lawfully posscsses all of the deposit materials
deposited with Escrow Agent; (ii) with respect to all of the deposit matezials, Kudelski has the tight
and authoritydorgrant 1o ‘Bserow Agent and NagraStar and EchoStar i fights as provided in this
Escrow Agreement; (jii) the deposit materials are not subject to any lien or other encumbrance; (iv)
the deposil materials consist of the proprietary information and other matedals identified in this
Escrow Agreement, including Exhibit A; and (v) the deposit materials are readable and useable in

LASHWNRSWagraStadtntegratedt 4 wpd [C-212




their current form or, if the deposit materials are encrypted, the decryption 100ls and decryption keys ™
bave also been deposited.

(g) Kudelski is responsible for and warrants compliance with all applicable laws, rules and
regulations, including but not limited to customs laws, impert, export, and fecexport laws and
government regulations of any country to which the deposit malcna!s may be ddwcu:d in
accordance with the provisions of this Escrow Agreement.

2. Term

This Escrow Agrecment shall remain in effect in perpetuity, unless terminated: (a) pursuant
1o the provisions of this Escrow Agreement; (b) by agreement of EchoStar and Kudelski; or (c) upon
the dissolution of NagraStar pursuant to Sections 10.1(b) or 10.1(d) of the NagraStar Operating
Agreement. Termination bereof is automatic upon delivery of all of the deposited Escrow Matesials
and Updates to NagraStar in accordance with the provisions hereof,

3. Default

A default by Kudelski shall be deemed to have occurred under this Escrow Agreement upon
the occurrence of any of the following; provided however, that the occurrence of such event or
circumstance is not the direct result of a default by EchoStar of its material obligations under any
agreement with Kndelski or NagraStar related to the subject matter hereof:

(a) if Kudelski bas ceased its on-going business operations, or ceased the sale, licensing,
maintenance or other support of the Escrow Material, as modified or expanded by any Updates, if
such cessation prevents EchoStar and its Affiliates from properly operating or maintaining its
conditional access system in whole or in part;

{b) if the security of any of the Escrow Material, as modified or expanded by any Updates,
is breached and Kudelski fails to correct such breach within a reasonable period of time (giving
consideration to the effcct on EchoStar's business) following receipt by Kudelski of notice from
EchoStar informing it of the breach; or '

{c) if any other event or circumstance (giving consideration to the effect on EchoStar's
business), which prevents EchoStar and its Affiliates from properly operating or maintaining its
conditional access system in whole or in part, occurs due to the inability or unwillingness of
Kudelski to fulfill its material obligations related to encryption technology and conditional access
security to NagraStar or EchoStar and its Affiliates (as applicable) under the Smart Card Purchase
Agrecment, this Escrow Agreement, or any Software coniract between the parties, including, without
limitation, the correction of defects in the Escrow Material, as maodified or expanded by any Updates;
provided however, that the occurrence of such event or circumstance is not the result of a default by
EchoStar of its material obligations under any agreement with Nagra or NagraStar related to the
subject matter herecf.
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4. Notice of Defauit; Release

(a) Filing For Release. EchoStar may give written notice to Escrow Agent and Kudelski of
the occurrence of a default herennder and 2 demand for the release of the deposit- materials to
NagraStar. In the event of a default under Section 3(c) above, EchoStar must provide Ko elski with
notice of the default on or prior to the date a demand for selease. is made. Upoh recei 'ofﬁgeh
notice, Escrow Agent shall imeiately provide a copy of the potice to Kudelski, , by certified mil,
return receipt requested, or by commiercial expféss mail.

(b) Contrary Instructions. From the date Escrow Agent mails the notice requesting release
of the deposit materials, Kudelski shall have thirty (30) days to deliver to Escrow Agent any Contrary
Instractions. "Contrary Instructions” shall mean the written representation by Kudeiski that a default
has not occurred or has been cured. Upon receipt of Contrary Instructions, Escrow Agent shall
immediately send a copy to NagraStar and EchoStar by certified mail, return receipt requested, or
by commercial express mail. Additionally, Escrow Agent shall notify Kudelski, NagraStar, and
EchoStar that there is a dispute to be resolved pursuant to the Dispute Resolution section of this
Escrow Agreement (Article 5).

(c) Release of Deposit. If Escrow Agent does oot receive Contrary Instructions from
Kudelski, Escrow Agent shall release and deliver all deposit materials to the Chief Operating Officer
of NagraStar, or to EchoStar if the provisions of Section 14 apply. In the event of a dispute, Escrow
Agent shall immediately comply with any order to release the Escrow Materials and Updates
resuking from the binding arbitration set forth in Section 5 below. However, Escrow Agent is
entiled to receive any fees due Escrow Agent before making the release.

(d) Right 10 Use Following Release. Notwithstanding anything to the contrary herein, npon
release of the Escrow Material and any Updates in accordance with this Article 4, NagraStar and/or
EchoStar (as the case may be) shall: (i) have the right to use the Escrow Material and Updates only
for the purpose of correcting, modifying, enhancing and upgrading the Software and the Escrow
Tecbnology to the extent required now or in the future to fully support the satellite operations of
EchoStar and its Affiliates, including, the manufacture and personalization of fully functional Smart
Cards in accordance with the Authorizations, and for no other purpose;, (ii) treat the Escrow Material
and Updates as confidential and not divulge the whole or any part thereof to any person save such
of its employees or contractors who need 1o know the same in order to carry out the provisions of
Section 4(d)(i) above, provided that NagraStar and/or EchoStar {as the case may be) shall procure
that any such employec or contractor is aware of and shall comply with these obligations as to
confidentiality and non-disclosure; (iii) keep the Escrow Material and Updates in a secure place and
safeguard them from access by any unauathorized person; (iv) not deface or remove any proprietary
notices affixed to or contained in the Escrow Material and Updates; and (v) forthwith upon the
proper termination (in accordance with its terms) of the Kudelski Software License A greement
entered into between Kuodelski and NagraStar or the EchoStar Software License Agrecment between
NagraStar and EchoStar (as the case may be) under which NagraStar or EchoStar (as the case may
be) is entitled to use the Software, deliver 16 Kudelski all copics of the Escrow Material and Updates
under the control of NagraStar or EchoStar.
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5. Resolufion of Dispute

sha“}]be dcemed to be- a{:ohhc! ma&: '; c
refated or supiplémental dociirizits dnd nofices, 3
by the laws of England. Service of a pefition 10 confirm the 4ibitrat
class mail or by commercial express mail, to the attorney for the party’or i mm:prmen ed
party at the last known business address.

6. Compensation of Escrow Agent

As compensation for the services to be performed by Escrow Agent hercunder, EchoStar
shali pay to Escrow Agent an initial fee of $3,750, payable at the time of execution of this Escrow
Agreement, and an annual fee in the amount of $2,750, to be paid to Escrow Agent in advance on
each anpiversary date hercafter duxing the term of 1his Escrow Agreement.

In the event of the nonpayment of fees owed to Escrow Agent, Escrow Agent shall provide
written notice of delinguency to the parties to this Escrow Agreement affected by such definguency.
Any such party shall have the right to make the payment to Escrow Agent to cure the default. If the
past due payment is not received in full by Escrow Agent within ninety (90) days of the date of such
notice, then at any time thereafier Escrow Agent shall have the right to terminate this Bzcrow
Agreement to the extent it relates to the delinquent party by sending written notice of termination
to all affected parties. In the éveat of such termination, Kudelski shafl have the right to retain all
Escrow Material, provided it pays all outstanding amounts owed heremder and oy spplivable
shipping charges 1o Escrow Agent. Escrow Agent shall have no obligatien to take any action under
this Escrow Agreement so long as any payment due to Escrow Agent remains unpaid.

7. Liability of Escrow Agent

Escrow Agent shall not, by reason of its execution of its Escrow Agreement, assume any
responsibility or liability for any transaction betweea Kudelski, EchoStar, and NagraStar, other than
the performance of its obligations, as Escrow Agent, with respect to the Escrow Matcna]s and
Updates held by it in accordance with this Escrow Agreement.

8. Tests

Upon written notice to Kudelski and Escrow Agent, Kudelski, or a third party selected by
NagraStar and reasonably acceptable to Kudejski, skall be required to conduct tests of the Source
Code and other Escrow Materials, as modified or expanded by any Updates, held in escrow, under
the supervision of Kudelski, NagraStar, EchoStar, and Escrow Agent, to confirm that it is the current
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Seurce Code for the Software, nmning on the Hardware specified in e Smart Caid Purchase

Agreement, and that all other escrow jtems are in fact the items Kudelski has represented them to
be.

be

9. Confidentiality

"Fhe parties agree that this Escrow Agreeinent is confidential andnathparty shiall’ tiiscto&
any of the commercial, business, technical, operational, ‘or legal detils-of this Escrow
(the “Confidential Information”) in any manner, incliding but ot limitéd’ mﬁ‘&ﬁiﬁmm ditficr
publicity of any nature without the prior written approval of the other paity. The obligations
imposed upon the parties herein shall survive termination of this Escrow Agreement indefinitely, but
shall not apply to Confidential Information which is:

(a)  or becomes generally available to the public throngh no wrongful act of the party
receiving the Confideptial Information (the “Receiving Party”);

(b)  already lawfully in the possession of the Receiving Party and not subject to an
existing agreement of confidentiality between the parties;

(¢)  received from a third party without restriction and without breach of this Escrow
Agreement; :

(dy  independently developed by the Receiving Party; or

{¢) released pursnant io the requirements imposed on the party by U.S. or Swiss securities
laws, or the binding order of a government agency or court, so long as priar to any such release, the
releasing party provides the other parties with the greatest notice permitted under the circuinstances,
50 that the party disclosing the Confidential Information may seck a protective order or other
appropriate remedy. In any such event, the releasing party will disclose only sach Confidential
Information as is legally required and will exercise reasonable efforts to obtain confideatial treatment
for any Confidential Information being disclosed.

Except as provided in this Escrow Agreement, Escrow Agent agrees that it shall not divolge or
disclose or otherwise make available to any third person whatsoever, or make any use whatsoever,
of the Source Code or Commentary, without the express prior writlen consent of Kudelski.

10. Notices

The parties choose the following addresses as the addresses at which they will accept service
of all documents and notices relating to this Escrow Agresment:

As to EchoStar: EchoStar Communications Corporation
5701 S. Santa Fe Drive
Litleton, CO 80120
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As to Kudelski:

As 10 NagraStar:

With a copy to:

As to Escrow Agent:

commercial express mail service;

LASHWRS\WNagraStainiegatad 14 wpd
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USA
Atin: David Moskowitz
Fax: (303) 723-1699

Kodelski SA

1033 Cheseanx
SWITZERLAND

Attn: Nicolas Geetschmam
Fax: 41 21/732 0300

NagraStar LLC

90 Inverness Circle East

Englewood, CO 80112

USA

Attn: Joe Fergnson and Xavier Carrel
Fax: (303) 706-5719

Kudelski SA

1033 Cheseaux
SWITZERLAND

Attn: Nicolas Goetschmann
Fax: 41 21/732 Q300

DSI/Arcus Data Security, Lid.
102 Buckingham Avenue
Slough, Berkshire SL1 4PF
ENGLAND

Attn: Elaine Brophy

Fax: (01753) 554 775

(C-2}7
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Any notice to be given by a party to the other parties pursuant to this Escrow Agreement shall be
given in writing in the English language by prepaid registered post, commercial express mail,
facsimile, or hand delivery (delivery by hand must be acknowledged by written receipt from a duly
authorized person at the office of the addressee), provided that:

{a} any notice given by prepaid registered post shall be deemed to have been received by the
addressee, in the absence of proof to the contrary, 14 days after the date of postage;

{b) any notice given by commercial express mail shall be deemed to have been received by
the addressee, in the absence of proof to the contrary, three days after the date of delivery to the

{c) any notice delivered by hand during normal business hours shall be deemed to have been
received by the addressee, 10 the absence of proof to the contrary, at the time of delivery; and
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(d) any notice given by facsimile shall be deemed to have been received by the addressee,
in the absence of proof to the contrary, immediately upon the issuance by the transmitting facsimile
machine, of a report confirming correct transmission of all the pages of the document containing the
notice or upon receipt by the transmitting facsimile machine, at the end of the nofice being
transmitied, of the automatic answer-back of the receiving facsimie machine.

Notwithstanding the foregoing, Escrow Agent may send all routine communication (ie.,
communication not directly affecting the contents or security of the Escrow Materials and Updates)
via first class mail.

11. Assipnment

Neither this Escrow Agrecment, nor any rights, liabilities or obligations hereunder may be
assigned by Escrow Agent without the prior written consent of the parties bereto.

12. Indemnification

{a) By Kudelski. Kudelski shall indemnify, defend and hold NagraStar, EchoStar, the
Affiliates of each, and its and their respective officers, directors, employees, agents and shareholders,
and its and their respective assigns, successors and legal representatives harmless from and against,
any and all costs, losses, liabilities, damages, lawsuits, judgments, claims, actions, penalties, fines
and expenses (including, without Jimitation, interest, penalties, reasonable attorneys’ fees and all
meonies paid in the investigation, defense ar settlement of any or all of the foregoing) ("Claims"), that
arise out of, or are incurred in connection with: (a) Kudelski’s performance or failure of performance
under this Escrow Agreement and any direct or indirect results thereof; or (b) the breach of any of
Kudelski’s representations or warranties herein.

(b) By NagraStar. NagraStar shall indemnify, defend and hold Kudelski, EchoStar, the
Affiliates of each, and its and their respective officers, directors, employees, agents and shareholders,
and its and their respective assigns, successors and legal representatives harmless from and against,
any and all Claims that arise out of, or are incurred i connection with: (a) NagraStar's performance
or failure of performance under this Escrow Agrecment and any direct or indirect results thereof; or
{b) the breach of any of NagraStar's representations or warranties herein.

{c) By EchoStar. EchoStar shall indemnify, defend and bold Kudelski, NagraStar, the
Affiliates of each, and its and their respective officers, directors, employees, agents and shareholders,
and its and their respective assigns, successors and legal representatives harmless from and against,
any and all Claims that arise out of, or are incurred in connection with: (a) EchoStar's performance
or fatlure of performance under this Escrow Agreement and any direct or indirect results thereof; or
(b) the breach of any of EchoStar’s representations or warranties herein.

(d) Of Escrow Agent. Escrow Agent shall be responsible for performing its obligations
under this Escrow Agreement and to act in a reasonable and prudent manner with regard to this
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escrow amangement. Provided Escrow Agent has acted in the manncr sfated in the preceding
sentence, Kudelski, NagraStar, and EchoStar each agree to indemnify, defend and ho]d haxmlcss
Escrow Agent from any and all claims, actions, damages, afbitration fees and CXpenses eosls
attorney's fees and other liabilities incurred by Escrow Agent relating in any way mﬁn*s esf:mw
arrangement.

13. Further Cooperation

The parties agree to cooperate, by taking sach action, and execating such documentation, as
may reasonably be necessary or desirable for appointment or replacement of the escrow agént or to
revise this Escrow Agreement to conform to the reasonable needs of the escrow agent in the foture.

14. Cessation of NagraStar
Notwithstanding anything to the contrary herein, if at any time during the term of this Escrow
Agreement, NagraStar is dissolved by Kudelski for business convenience pursuant to the provisions

of Section 10.1(c) of the NagraStar Operating Agreement, then the parties intend that all rights and
obligations of NagraStar hereunder shali automatically transfer to BchoStar.

IN WITNESS WHEREOF, the parties have executed this Escrow Agreement as of the day
and year first set forth above.

NAGRASTAR LLC DSVARCUS DATA SECURITY, LTD.

Approved as to Form:

KUDELSKI S.A. ECHOSTAR COMMUNICATIONS CORPORATION
By: M By:

Approved as to Form: Approved as to Foro:
LASHNASWagaShtnegrated 14 wpd [C-2]9
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3. Docmpentation from Kugelski enabling EchoStar.and its Affiliates 10 build omponents.at SGS
ar glsewhere, including the Inevocdble Authorization: constiteting Exbibit € 4o the Bscrow
Agreemerit.

4. All documentation and procedures which may be ntilized to personalize Smart Cards.

5. Accurate swp-by~atep instrugtions, together with all supporting documientation, ¢nabling the reader
to.assenible and operate a &Hkﬁgmﬂmﬂmmmﬂwpmgﬁl, it it Timited to-a list of
vendors that manufacture or sell automatic feed equipment for Smart Caids, 4nd other par{s

software, andservwcsnecdcdtoﬁ}!lybuﬂdandopcmicthﬁoolasmtérfdcd

6. Documentation for SGS - module assembly into Smiart Cafd. A list-of vendors under contract to
-dothis.

7. A list of ofber vendors that have started work on a vexX( genefation Smait Card, contact names,
addresses, and telephone nnmibers, and authotization to woik with die wendors.

8. Test procedures and guality control documentation for the Smart Card and assemblies.

9. All software sowrce code, schiematics, deciimentation for the Botitlement Comrol Encryplor,
Entitiement Messape Encryptor, and Grypter-8 systems, CW generator, pairing key generator.
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[EXHIBIT B
TO ESCROW AGREEMENT]

DESCRIPTION OF DEPOSIT MATERIALS
Send materials to:

Depositor Company Name: DSVArcus Data Security, Ltd.
Account Number
Product Name

Venion -
(Product Name will appear on Account History report)

DEPOSIT MATERIAL DESCRIPTION:

Quantity Media Type & Size Labe] Description of Each Separate Item
{Please use other side if additional space is needed)
eeertenems Disk 3.5" o
S DAT tape ___ymmm
.......... CD-ROM
Data cartridge tape _____

S TK70or ____tape
R Magnetictape _____
........... Documentation

Other

PRODUCT DESCRIPTION:
Operating System

Hardware Platform

DEPOSIT COPYING INFORMATION:

e T T T e e T T B B D e i D Des. s S e B B
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Hardware required:

Software required:

I cenify for Depositor that the above described Escrow Agent has inspected and accepted the above
deposit materials have been transmined 10 DSI: materials (any exceptions are noted above).
Signature: Signature:

Pnint Name Print Name

Date Date Accepted

LASHNRS\NagraSianmtegrated : 4 wod [C2) 11
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[EXHIBIT C »
TO ESCROW AGREEMENT]

IRREVOCABLE AUTHORIZATION

Kudelski SA, a corporation organized under the laws of Switzerland (“Kudelski™) does
hereby enter into this irrevocable authorization (“Authorization”) as of the date ‘set forth 0
the benefit of NagraStar 11.C, a Colorado fimited liability company (“NagraStzi”), and’ “BehoStar
Communications Corporation, 2 Nevada corporation (“BchoStar”).

1. Purpose and Use. Afier execution by Kudelskd, this Authorization will be placed into escrow
for the benefit of NagraStar. The Authorization permits NagraStar to use the proprietary technology
of Kudelski set forth in Section 2 below (the “Technology™) and any other technology requiring
anthorization by Kudelski to manufacture or have manufactured by thisd parties (each, a
“Manufacturer”) products (“Products”) incorporating the Technology (including but not limited to
Smart Cards), for the sole use and benefit of NagraStar and EchoStar but not for resale to others
except as provided in the Escrow Agreement (to which this Authorization is attached as Exhibit C).
This Authorization is designed to stand alone, and Manufacturer may rely on this Authorization
without reference to the Escrow Agreement or any other document. Manufacturer may make a copy
of this Authorization for its own records, and such copy will have the full force and effect of the
original, but must return the original to NagraStar for presentment to other Manufacturers as needed.

2. Technology. The term “Technology” when used in this Authorization consists of patents,
trademarks, copyrights, know-how, and other intellectual property rights related to the development,
use, modification, improvement, and control of Smart Cards, and includes all of the following items
placed into escrow for the benefit of NagraStar by Kudelski: (a) source code for all software related
to the nse and operation of Smart Cards, including EME and ECE technology and their internal
specifications, as well as all associated software documentation; (b) binaries delivered by Kudelski
to SGS-Thomson Microelectronics to generate firmware masks; (c) documentation from Kudelski
enabling NagraStar and its Affiliates to build components or have them built by a Manufacturer; (d)
al! documentation and procedures which may be utilized to personalize the Smart Card,; () accurate
step-by-step instructions, together with all supporting docurnentation, enabling the reader to
assemble and operate a fully-functional personalization tool, including but not limited to a list of
vendors that manufacture or sell automatic feed equipment for Smart Cards, and other parts,
software, and services needed to fully build and operate the tool as intended; (f) documentation for
SGS - module assembly into Smart Card; (g) test procedures and guality control documentation for
the Smart Card and assemblies; (h) all sofiware source code and documentation for Entitlement
Control Encryptor and Entitlement Message Encryptor systems; and (i) all updates, enhancements,
corrections or other revisions which relate to all or any portion of the above itemns.

3 Grant. Kudelski hereby irrevocably authorizes NagraStar to make Products or have Products

made by Manufacturers, and to otherwise use the Technology in accordance with Section 1 and any
other provision of this Authorization.
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4, Reliance by Manufacturer. Provided this document is signed below, the Mannfactorer may
assume without independent verification that it is genuine, signed by an anthorized officer of
Kndelski, properly presented to Manufacturer by NagraStar, and that it is valid and in full force and
effect. Manufacturer has no duty 1o contact or notify Kudelski, the escrow.agent, or any other person
ar entity before acting in reliance on this Authorization. Kudelski hereby holds harmless and forever
waives and releases Manufacturer from any and all claims or rights of action which it may have
against Manufacturer arising out or resulting from Manufacturer's reliance on this Authorization.

¢

5. Term. This Awhorization shall be valid beginning on the date of execution below and
continuing in perpetuity. This Auvthorization cannot expire and can only be invalidated by an express
written consent executed by duly authorized officers of both EchoStar and NagraStar.

6. Representation. By signing this Authorization below, I centify to EchoStar, NagraStar, and
any Manufacturer that I have the full authority to enter into this Authorization on behalf of Kudelski
and to bind Kudelski with my signature. 1 further certify that I have obtained all necessary consents
and authorizations from Kudelski’s directors, officers, and shareholders.

7. NagraStar Termination. Notwithstanding anything to the contrary herein, if EchoStar
presents to Manufacturer: (i) this Autherization; (ii) a signed statement from Kudelski on its
letterhead which purports to dissolve NagraStar for business convenience; and (iii) a certificate of
dissolution of NagraStar, which appears to be issued by the Secretary of State of Colorado, then
Manufacturer may assume that NagraStar no Jonger exists, and that EchoStar is entitled to, and has
obtained, all of NagraStar’s rights under this Authorization.

IN WITNESS WHEREOF, Kudelski has executed this krevocable Authorization through
its duly authorized officer as of the twenty-third day of June 1998.

KUDELSKI S.A.

[ —

Andre Kuodelski
President

Execution by Andre Kudelski was witnessed by the following persons:

Name: Catherine Hugon Name: Nathalie Laurent
Addmss:g:ggiSki Sgé éi rte de Address:Kidelski SA, 22 rte de é’e\géve,
. e .
Signature™™" = df/{ eeeanx Slg"“‘““’wwseﬁw@

C & Sy : .
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[APPENDIX D-1]
KUDELSKI SOFTWARE LICENSE AGREEMENT

This Kudelski Software License Agreement ("Agreement”) dated as of the twenty-third. day of June,
1998, is made by and between Kudelski SA, a corporation organized uiider the 1aws ofSwztzcrland
(“Kudelski™), and NagraStar LLC, a Colorado limited liability cumpany (¢ 'I"langQar .

INTRODUCTION

A.

In conjunction with this Agreement, EchoStar Communications Corporation and Kudelsk
are establishing NagraStar as a Colorado Limited Liability Company (the “Company”), each
transferring certain assets into NagraStar in exchange for equal ownership of NagraStar (the
“Joint Venture™).

B. Prior to the effective date of this Agreement, EchoStar Communications Corporation and its
affiliates (collectively, “EchoStar”) licensed its conditional access system directly from
Kudelski.

C.  The parties desire to provide for the nse by NagraStar of Kudelski’s conditional access
system and the subhcenmng of the system and all related software from NagraStar to
EchoStar,

AGREEMENT

The parties, by their duly authorized representatives and intending to be legally bound, hereby
covenant and agree as follows:

L

DEFINITIONS
As used in the Agreement:

Affiliate - means any entity directly or mduecﬂy controlling, controlled by or under common
control with, a specified person or entity.

Computer Application Program - means a set of computer instructions or statements in a
definite series or sequence.

Documentation - means all human-readable information, in printed or electronic form,
pertaining to and appropriate o necessary for the effective and efficient operation and Use
of Computer Application Programs or system or subsystem of Computer Application
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Prograiiss. The term Dociméniation excludes source dode Jistings of Co npe
Programs.

Effective Date - means diily 1, ¥998.

on wmpuwsmgcundiasuchas atapcormag“ieﬁcor compactdisc andshaﬁnotnﬂndc
the Security Technology hut shall inchide the functionality of the Security Technology in
executable or other equivalent forms.

Security Technology - means any materials (including source code, schernatics, and
documentation) containing internal design specifications associated cither with current or
foture implementations of the smart card, or with those products and processes that are
directly responsible for gencration or processing of the payload of security related messages,
including entitlernent management messages, entitlement control messages, control words,
and pairing keys.

Source Materals - means a human-readable representation of a Compater Apphication
Program which can be anderstood by an individual having skill and experiesice in epimputer
programmming and from which such Individual can readily modify said:-Coxiphiter Application
Program without nndee difficulty and shall not include the Security Technology.

System - means colicctively the complete set of Comptiter Application Programs listed on
Exhibit A attached hereto and incorporated herein, a8 they exist oo the Effective Date of this
Apgreement, and any updates, enhancements, corrections or other revisions thereto supplied
by Kedelski.

System License - means the license to the Use of the System, including any or all of the
Computer Application Programs or portions thereof, granted pursaant to and as part of this
Apreement.

Use - means copying a Camputer Application Program or any portion thereof from any
media into computer equipment for execution and/or data processing, copying a Computer
Application Program or any portion thereof from any media into printed form using any
Computer Application Program or any portion thereof, in electro-magnetic form in the course
of operating any computer processor, and/or using any Computer Application Program or any
portion thereof, including any of the processes, procedures or techniques contained therein
or derivable therefrom, in printed form, for any purpose whatsoever, including without

graStarix 114 wpd D-112

LASHWNR



;
v

e e B B s B e B e R T T R U SN

[renes meeci ey v—

HIGHLY CONFIDENTIAL Case No. SA €V03-950 DOC (JTL) ESC0158719

in consideration of (he transactions entered into by thie parties in conifiection with-the Tint
Venture, Kudelski makes the following grants to NagraSuar,

2.1 Program Materials

The parties record and acknowledge the tender by Kudelski and the receipt by NagraStar of
the Program Materials for the System.

22 Grant of the License

Kndelski bereby grants to NagraStar a folly paid up, non-exclusive, non-transferable,
worldwide irrevocable right and license to the Program Matesials (excloding the Security
Technology but including the functionality of the Security Technology in executable or other
equivalent forms), and all related materials and intellectudl property necessary foréffective
maintenance, support, enhancement, updating, and ongoing -operation of the System at any
or all of NagraStar's locations, but not fo sell, sublicéiise, or transfer such right and Ticense
other than as provided in this Agreement or in the Joltt Vennire agreemetits. The license
granted hereunder shall remain in force so long as either: (i) NagraStar continues to-exist; or
(ii) EchoStar is still using the Kudelski conditional access system.

2.3 Grant of Right to Reproduce Propram Materials

Kudeiski hereby grants to NagraStar the right to reproduce the System and Program
Materials or any portions thereof (excluding the Security Technology but including the
functionality of the Security technology in executable or other equivalent forms) (a) provided
that any such reproduction shall be subject to the restrictions on Use, sublicensing and
disclosure contained in this Agreement; and (b) provided further that NagraStar will include
in any reproduction made iz whole or in part and pursuant to and in accordance with this
Agreement, all confidential and/or praprietary notices of Kudelski, including copyrights or
other proprietary lepends, which are contained in the copy of the Program Materials provided
10 NagraStar by Kudelski under this Agreement.

2.4 Grant of Right to Sublicense the System and Program Materials

LASHINRSWagraSianintegmied1 4 wpd [D-1]3
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Kudelski hercby gmm-. 10 NagraStar the lrrevocable ngm ] subl: :
Technology to EchoStar, for use by EchoStar and its Affiliates in connecnon mth its sa!ﬂhte )
operationis but tiot for further sublicense or sale. , )

or other eqmvalent forms) o NagraStar wnhm six weeks of’ theEﬁecu &
WARRANTY

Kudelski represents and warrants that it has the unconditional right to grant the licénses and
other rights to the System and Program Materials as set forth herein.

Kudelski further warrants to NagraStar the security of the conditional access system provided
by Kudclski, and expressly agrees that if the sccmity of the conditional aceess system is
breached, and new security-related updates provided to NagraStar by Kudelski at no
additional cost to NagraStar have been implemented in areasonably timely manner following
delivery by Kudelski, Kudelski will, at the highest priority within aggressive manufacturing
lead times at that time, replace all outstanding Smart Cards which were delivered by
Kudelski ne more than 48 months prior to the date of sach notice, and which are in vse by
end-users of the conditional access systemn or are in NagraStar's or EchoStat’s inventories,
at a cost to NagraStar equal to the direct marginal cost of manufacturing the Smart Cards

' (i.e., exclusive of all overhead costs).

KUDELSKTS PROPRIETARY DATA/ENDORSEMENT

NagraStar acknowledges that the Program Materials, more specifically the Source Materials
of the Computer Application Programs in the System and related Docnimentation, contain
procedures and processes which are trade secrets-of Kudelski and that the Program Materials
contain copyriglited works owned by Kudelski. NagraStar further acknowledges and agrees
that such trade secrets and copyrights shall remain the property of Kudelski at all times. In
order to protect Kudelski’s proprietary rights in itg trade secrets and to protect Kudelski's
copyrights, NagraStar agrees to protect the confidentiality of the Program Materials in
accordance with the standards of care sct by NagraStar's Technical Review Comumittee.

NagraStar agrees not to sell, assign, distribute or disclose the System and the Documentation
of any part thercof to any other person except as otherwise authorized by this Agreement.
NagraStar shall not disclose to any other person the Source Materials or any item of
Documentation relating to the System, except as otherwise provided in this Agreement;
provided, however, that NagraStar shall have no liability or responsibility for any
unauthorized disclosures made by any former NagraStar employee so long as any such
unauthorized disclosure does not result from NagraStar's failure to meet its obligations under
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under this Agm:m&nt and any du".ccl or mdixecl mslﬂts i
omissions, lawful or unlawfil; (c) the breach of 4 any of
warranties herein; or (d) fbe failure of Kudelski to comply with, or anyﬂactual or alls@d
violation of, any apphcablc laws, statute, ordinance, governmiental administrative order, rule
of regulation.

NagraSm: shall indemnify, defend and hold Kudelski, and its- ofﬁcc;s directors, anploygf.g,
agents and sharcholders, and its and théir respective assigns,” LT

Beéirs;- smsms ‘pnddegat
representatives harmless from and against, any and-afl Ci;nms ﬁm m‘;se out of, o are
incured ih conection with: (a) NagraStar’s perfors 1 thy
Agxeememandanyduettormzﬁmcnesn}ts'f'"" by NapraSt; vl

or unfawful; (c) the breach of any of MagraStar's repiesenta "meuEShm ar{d) "
the failure of NagraStar to comply with, 6r-any mnmlwﬂicgaéwblmn of, any-applicatile

laws, statute, ofdinaice, govémmental administrative order; re or regulition.

7.  MOST FAVORED CUSTOMERS

Each party represents to the other that all of the prices, warranties, benefits, and other termus
beiag provided hereunder are, and will continug to be until termination: oF this Agreemiént,
at least as good as the terms being offered by the party to its currént customers for similar
volumes of products and services.

8. CONFIDENTIALITY

The parties agree that this Agreement is confidential and neither party shall disclose any of
the commercial, business, technical, operational, or legal details of this Agreement (the
“Confidential Information”) in any manner, including but aot limited to press rcleases or
other publicity of atiy nature without the prior written approval of the other party. The
obligations imposed upon the pariies herein shall survive termination of this Agreement
indefinitely, but shall not apply to Confidential Ieformation which is:

LIASHWRSNagrSENnegraet 14 wpd [D-1]5
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Informahon as is lcgally reqmmd and vall xcxe;m\s;‘ )
confidéntial tréatient for any Confidential Infoniation hcmg H' osed.

%, FUTURS ENHANCRMIRNTS AND PRODIUCTS

9.1 Fuature Enhancements

Each party-shall have thenghi{opmchmﬁumtbﬁnthapmyanymaﬂﬁmre
products vffered by the otherparry which are woralieady Hcensed 1 siich party
pursuant to this Agreement. The cost to.the party for any such product shall be the
other party’s then current prices for similar volumes of products and services less
fifteen percent (15%). NagraStar sball have the exclusive right lo market any such
products o EchoStar, and Kudelski shall have the exclusive right to market such
products to agy other party,

9.3 Fotire Doct t

Software and documentation received by Kudelski from NagraStar shall not
have any visible reference to NagraStar when redelivered by Kndelski to its
customers.
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10.  NOTICES

As to Kudelski:

As to NagraStar:

With a copy to:

And a copy to:

postage;

delivery; and

L \SHWWRSWagraStaiimegrated 1 ¢ wpd
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The parties choose the following addresses as the addresses at which they will accept service
of all docoments and notices relating to this Agreement:

Kudelski SA

1033 Cheseanx
SWITZERLAND ’
Attn: Nicolas Goetschmann
Fax: 41 21/732 0300

NagraStar LLC

90 Inyermness Circle East

Englewood, CO 80112

UsA

Attn: Joe Ferguson and Xavier Carrel
Fax: (303) 706-5719

Kudelski SA

1033 Cheseaux
SWITZERLAND

Attn: Nicoas Goetschmann
Fax: 41 21/732 0300

EchoStar Communnications Corporation
5701 S. Santa Fe Drive

Littleton, CO 80120

UsA

Atn: David Moskowitz

Fax: (303) 723-1699

Any notice to be given by a party tc the other parties pursuant to this Agreement shall be
given in writing in the English language by prepaid registered post, by facsimile or shall be
delivered by hand {delivery by hand must be acknowledged by written receipt from a duly
authorized person at the office of the addressee), provided that:

(a)  any notice given by prepaid registered post shall be deemed to have been received by
the addressee, in the absence of proof to the contrary, 14 days after the date of

~

(b)  any notice delivered by hand duning normal businress hours shall be deemed to have
been received by the addressee, in the absence of proof to the contrary, at the time of

[D-1]17
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11.1 Term

This Agreement shall remain in full force and effect perpetually unless and until
terminated as specified in Séction 11.2 below.

11.2 Teomination

This Agreement may terminate only upon agreement of the parties, or as provided in
Sections 12.1 and 12.3 hereof.

12, RIGHTS URON DISSOLUFIOGN OF NAGRASTAR
12.1 EchoStar Ceases Use of the System

I NagraStar is dissolved pursuant to Section 10.1(b) of ﬂle@exahn‘gAgzecmt Qf

Nagx‘aStarLLE. by.aid amiong NagraStar, HOgrKi, an am(as‘t“afi:ﬁe*

exchaswcly for nsg. with the Safﬂh!c o;xcra”ﬁarm f Fehic ) 3 ‘c,.and
such other entities as shall have boen authorized by I’JshoSiar aud Kudelskd in
writing, bat nol the fight to operate on the Source Mmﬂaﬁ of fhie Coriiputer
Application Progmins in the Syster; provilled howewer, thiit. this Aprecinént and
suchrights shall tenminate once BctoStar and'its Affiliates frave-actually cedsed Use
of the Sysicm.

12.2 Kudelski Business Convenience

If NagraStar is dissolved pursuant to Section 10.1(c) of the Operating Agreement,
EchaStar shall immediately, atomatically, and irrevoeably assurse in perpetuity ail
rights, duties, and obligalions of NagraStar herennder, including the fight o operate
an the Sonrce Matenials of the Computer Application Programs in the System,
subject to the limitations of Section 10.2(c) of the Opemating Agreement, but
excluding the right 10 operate on the Source Materials of the Security Technology.

LASHINRSWagraStanitegraied 14 wpd [D-1]8
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13.

14.

15.

16.

17.

12.3 EchoStar Breach
If NagraStar is dissolved pursnant to Section 10.1(d) of the Operating Agreernent,
this Agreement and all rights thereunder shall terminate, and EchoStar shall have no
rights herennder after such termination.

GOVERNING LAW; ARBITRATION.

This Agreement, and the performances of the parties bereunder, shall be governed by the
laws of the State of New York without giving efiect to the principles of conflicts of laws that
would otherwise provide for the application of the substantive law of another jurisdiction,
Should any dispute among the parties arise, the parties agree that the sole jurisdiction and
venue for the resolution of any such dispute shali be English langnage binding arbitration
conducted in the New York City metropolitan area, in accordance with the Commercial
Rules of the American Arbitration Association, which mles shall include the right to seek
appropriate injunctive relief in such arbitration and are deemed to be incarporated by
reference into this clause. Unless the arbitrators detenmine otherwise, the Josing party in any
arbitration shall pay the costs of the prevailing party.

HEADINGS

Headings used in this Agreement are for the purpose of organization and convenience of
reference only. They should not be construed to be statements of or summaries of the intent
of the paragraphs above which they appear and should not be considered in any manner in
the construction or interpretation of this Agreement.

EXHIBITS

Exhibit A is hereby incorporated into and made a part of this Agreement.
MODIFICATIONS

Xudelski may make modifications, updates and enhancements to the System and the Program
Matenals after the effective date of this Agreement. Any such modifications, updates and
enhancements by virtue of this Agreement become a part of the System and the Program
Materals.

WAIVER AND AMENDMENT

17.1 Watver

No provision of this Agreement shall be deemed waived and no breach excused by
either party unless such waiver or consent be in writing, signed by the authorized
representative of the party claimed to have waiver or consented. Any consent by
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either party to, or waiver of, a breach by the other shall not constitute a subsequent
breach. No delays or forbearance of either party in the exercise of any remedy or
right will constitute a waiver thereof, and the exercise or partial exercise of a remedy
or right shall not preclude the further exercise of the same or any other right or
remedy.

17.2 Amendment
No provision of this Agreement shall be deemed amended by either party unless such
amendment be in writing and signed by the anthorized representative of the party to
be bound thereby.

IN WITNESS WHEREQF, the parties hereto have caused this Agreement to be executed.

KUDELSKIS.A.
By: W,

NAGRASTAR 1LC

By: I

LASHWRSWaraStarimagraled14 wpd [D-1} 10
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Call Collectar (CC) - Those systems, services and equipment licensed to EchoStar by Kodelski as
of the date of this Agreement which are mgpensxbic for. managing the interface. sqnhmccm:rsfqr
putposes of vetifying receiver ownership and Jocation, couecﬁng pay-per-view usiige information,

establishing pay-per-view credit limits in the Smart Card, and certain-other functions.

Entitlement Control Encryptor (ECE) - Those systems, services and equipment licensed 1o EchoStar
by Kudelski as of the date of this Agreetient which are responsible for the generation of DVB
scrarabling control Words, the generation and encryption of the Entiilement Control Messages
(ECMs) which contain them, and certain cther functions.

Entitlement Message Broadcaster (EMB) - Those systems, scrvices and equipment licensed to
EchoStar by Kudelski as of the date of this Agrecment which are rcspbtxsﬂﬂc for the pacing and - T
broadcasting of Enuﬂemem Management Messages (EMMs), ami eertain other fanctions. L

Entiflement Message Encryptor {EME) - Those systems, seryices and eguipmeiit licensed to
EchoStar by Kikdelski as of the date oftiis Agréement whichare fespernisible Tor e eneryption of
Entitlement Management Messapes (EMM:s), and eertain other functions.

Information Marnagement System (IMS) - Those systems, services amd eguipment licensed to
EchgStar by Kndelski as ef the <lale of this Agreement which are responsitic for fonctions rclated
1o product definition, event scheduling, nerwerk topology manggersent, electroiic program guite
generation, generation of control strezras, and certain other functions.

Pairing Key Generator (PKG) - Those system, services and equipment licensed to EchoStar by

Kudelski as of the date of this Agreement which are responsibie for gencrating the receiver’s pairing
keys in a2 manner consistent with the ones the EME will geperate upon card imitialization.
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[APPENDIX D-2]
KUDELSKI1 SERVICE AND DEVELOPMENT AGREEMENT
This Kudelski Service and Development Agreement (“Agreement™) is madeilns twent}foﬂmd

day of June 1998, by and between Kudelski SA, a corporation :organized |
Switzerland (“Kudelski™y, and NagraStar L1C, a Colorado hlmtsd iabif i

INTRODUCTION

A. In conjunction with this Agreement, the parties are entering into a Software License Agreement
and a Smart Card Purchase Agreement (collectively, the “Related Contracts™), pursuant to which
Kudelski is supplying a conditional access systcm and related components (the “System”) to
NagraStar.

B. Prior to the effective date of this Agreement, EchoStar Communications Corporation and those
entities it directly or indirectly controls, is controlled by, or under common control with
(collectively, “EchoStar”) obtained Software Maintenance and Development Services for the
System (the “Services”) directly from Kudelski and its affiliates, and the parties now contemplate
that EchoStar shall henceforth receive the Services from NagraStar.

C. The parties further desire to provide for the maintenance and development of the System
pursuant to the terms of this Agreement.

AGREEMENT

1. Term and Termination

This Agreement shall commence as of July 1, 1998, and shall remain in full force and effect until
terminated pursvant to this Agreement.

This Agreement shall terminate iminediately if NagraStar is dissolved or if Kudelski has ceased
its ongoing operations.

2. Maintenance

During the tenm hereof, each party shall (i) respond to all requests for Services from the other
party within twenty-four (24) hours of each request; and (ii) provide one copy of any update,
upgrade, new version, or other modification to the System, or part thereof, to the other party in a
reasonably acceptable format without charge, which may be copied in the appropriate quantity and
substituted in the System for a prior release. In addition, each party will provide bulletins describing
new releases, maintenance releases, temporary problem resolutions and circumventions, support
level changes and other infonnation with respect to the System, which updated releases the other
party may obtain at no additional cost, except for applicable mailing and media charges.

LASHINRSWNagraStenlotegmed 14 wpd [B-2]1
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4. Warranty

Each party wacrants that it will take reasonable steps to ensure that cach of its cmployees, agents
or reprgkentafives assipned to perform Services herennder will have the skills, training and
backgronnd necessary to perform the Services in a competent amd professional menper.

5.1 By Kudelski. Kudelski shall indemmify, defend and hold NagraStar and its officers,
directors, employees, agents and shareholders, and its and their respective assigns, successors and
legal representatives harmless from and against, any and ali costs, losses, liabilities, damages,
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paﬂm hémm‘ih&l} Siifvive fcrmination- of this ‘Agree
Confilentfal Information which'is:

6. Conﬁdenual hi,fomaﬁon

of besinies generally av’a‘sxiab’xé 1o me:gasjée mwa

airaadylawﬁzﬂymlhcpossesmnofﬁaeﬂmmngmr@aadmuubgw o an
existing agreement of confidentiality betsveet the parties;

received from a third party without restriction and without breack of this Agreement;
independently developed by the Receiving Party; or

released pursuant to the requirements imposed on the party by U.S. or Swiss
securitics laws, or the binding order of a goverment agency ar-court, so long as prior
to-any such refease the releasing patty provides the ofhier padty with the greatest
noneepermmedundsrt}m circumstances, so that the party disclosing the
Confidential Information may seck e protective order or other appropriate remedy.
In any such event, the releasing party will disclose only such Confidential
Information as is legally required and will exercise reasonable efforts to obtain
confidential treatment for any Confidential Information being disclosed.
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7. Governing Law; Arbitration

This Agreement, and the performances of the parties hereunder, shall be governed by the laws
of the State of New York without giving effect to the principles of conflicts of laws that would
otherwise provide for the application of the substantive law .of another jurisdiction. Should any
dispute among the partics adse, the parties agree that the sole jurisdiction and venne for the
resolution of any such dispute shall be English language binding arbitration conducted in the New
York City metropolitan area, in accordance with the Commercial Rules of the American Arbitration
Association, which rules shall include the right to seek appropriate injunctive relief in such
arbitration and are deemned to be incorporated by reference into this clause. Unless the arbitrators
determine otherwise, the losing party in any arbitration shall pay the costs of the prevailing party.

8. Notices

The parties choose the following addresses as the addresses at which they will accept service
of all documents and notices relating to this Agreement:

As 10 Kndelski: Kudelski SA
1033 Cheseaux
SWITZERLAND
Attn: Nicolas Goetschmann
Fax: 41 21/732 0300

As to NagraStar; NagraStar L1LC N
90 Inverness Circle East
Englewood, CO 80112
USA
Attn: Joe Ferguson and Xavier Carrel
Fax: (303) 706-5719

With a copy ta: Kudelski SA
1033 Cheseaux
SWITZERLAND
Attn: Nicolas Goetschmana
Fax: 41 217732 0300

And a copy to: EchoStar Communications Corporation
5701 S. Santa Fe Drive
Littleton, CO 80120 .
USA

Atin: David Moskowitz
Fax: (303) 723-1699
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Any notice to be given by a party to the otber parties pursuant to this Agrecment shall be given in
writing in the English language by prepaid registered post, by facsimile or shall be delivered by hand
(delivery by hand must be acknowledged by written receipt from a duly authorized person at the
office of the addressee), provided that:

addrcssee, in the absence of proof to the contrary, 14 days afier the date of postage;

(b) any notice delivered by hand during normal business hours shall be decmed to have been
received by the addressee, in the absence of proof te the contrary, at the time of delivery; and

{c) any notice given by facsimile shall be deemed to have been received by the addressee,
in the absence of proof to the contrary, immediately upon the issuance by the transmitting facsimile
mechine, of a report confirming correct transmission of all the pages of the document containing the
notice or upon receipt by the transmitting facsimile machine, at the end of the potice being

[ (a) any notice given by prepaid registered post shall be deemed to have been received by the
[ transmitted, of the automatic answer-back of the receiving facsimile machine.

l IN WITNESS WHEREOF, the parties have executed this Agreement as of the date set forth
above.

KUDELSKI S.A.

By. MA

—

NAGRASTARILC

—_— — — — _ -
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the “Related Contracts”), pursuant to which Kudelski uhwnsmg ax;mdmonal ams qsn:m

to Nangta.r

B. The parties desire to provide for the sale to NagraStar by Kudelski of “Smart Car 5" for
resale fo EchoStar Comnmmcaﬁons Corporation and ﬂxpﬂcqnpues ndzrecﬂyor mdimcﬂy

ofrcscﬂmg and subhcensmg such Smat Cards, mhnqlagy%nd oftwale 10
resale and subhcense exclnsiyely ior use thh ﬁ:c satcligtz

C. EchoSmramdypmthasesSmanCadaﬁmnKude!sh. Puysuant to this Agreement and
other related Agteements, EchoStar will purchase Stiani Cands diréeily from NagraSiar.

AGREEMENT
1.  DESIGN, USE, AND OPERATION OF SMART CARDS.
1.1 Useby Consumer. The “Smart Card” resembles a credit card in sjze and appearance,
is embedded with a microchip, and provides security for digital broadcast satellite (“DBS”) systems.
The Smart Card is used with a unique DBS receiver, determined by the serial pumber of the DBS

receiver, and must be inserted into, and remain in, the DBS receiver in order for it to properly receive
DBS programming.

1.2 Technical Fumctions. The Smart Card has the following functions:
A Controls the descrambling process(es) in real-time by returning a controf word
when receiving entitlernent control messages; contro} words are returned only if the smart card holds
the comresponding access rights.
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“Maivages thé security against pirady 3o
F. Enables new funcnonsmthémnm:vxa'Sman ‘Card scftwiare a6 oﬂéiﬁ'g.
G. Manages blackout and ‘spot beam’ restrictions.
H. All other Smart Card functions obtained from Kudelski and used by, or
available to, EchoStar as of the date of this Agreement.

1.3 Longevity. Smart Cards are designed for permanent, continuous operation far.at Jeast
four years. For normal operation, periodic Smart Card replacement is not necessary during this
peried.

2. SMART CARD SOFTWARE.
2 Defined Certain interface software bas been designed for vse with the Stnirt Cards

{the “Software”). Th¢ term "Software™ shall iniclude: (5) aff tecimology obtdined fram Kude

: 4 by
EchoStar whichis ;&km&d:formm.ama‘nxm&ymgms s of the ]

I
|
l
I
(
[
[
[
[
[
[
[ in conmection it the' Siart Cards; (i) the Entitfernent Messagé Eicrypior (EMIE), dofined as those
[
[
[
[
[
[
[

systems, services. and equipment liceosed 1o NagraStar by Kudelski‘as of the'date of this Agreement
which are responsible.for the encryption of Entitlenent Management Messages (EMMs); and related
fimetions; (i) the Batiflerént Control Enciyptor (ECE), defined 58 thise systéins, Services and
equipsiient ficénsed to NagraStar by Kudelski-ss of the date of this Agreement which are regponsible
for the generation of DVB scrambling control words, the genération and epcription of the
Entitlerent Control Messages (ECMs) which contain them, and related functions; and (iv) the Smart
Card personalization tool.

22  Function The Software is designed to, inter alia, support the techaical funetiops set
forth in Section 1.2 above.

3. PURCHASE; PRICE

3.1  Smart Cards. NapraStar shali have the right, during the term of this Agreement, to
puichase Smart Cards from Kudelski for resale to EchoStar, for use by EchoStar (including
Anthorized Resale). NagraStar shali be invoiced by Kudelski eight U.S. dollars ($8) per Smart Card,
CIF Denver International Airport, assuming that Kudelski is selecting the transporter. Smart Card
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hy Nag::ﬁSmrfmm Kudelski heréander if such caledar year.
hmfmwhchﬁagasmrpxncbmamoremgmemﬂhv i r ki hereiinie:
(prorated in any partial calendar year), Kndslshxhalipaylﬁagm&anm‘ ; 1 ¢, product
of (a) ten cents ($.10) and (b) the difference between (i) the nnmbar of &ipaﬁ{?ér@ pmzhased by
NagraStar from Kudelski hereunder in siich calendar year, and (ii).one tnillions: pwﬁée@.mwem,
that Kudelski shall have no oblxgat:on to pay NagraStar tmore thanNangtar has pmﬂK}lddsh in
the a : .i i
obligated to pay shall be carried forwardasamdutoNangtzrmanyfmmcal yﬁﬂrm which

it is required to make a payment to Kudelski under the first sentence of this Section 3.3.

4. PRICE GUARANTEE; LIMITATION; AVAILABILITY

41  Guarantee. The price for Smart Cards under this Agreement shall not increase piior

to February 2, 2010, usless the price of the microchip used in the Smast Card increases malkriatly
or other exceptional changes beyond the control of Kudelski take place in other Smart Card
manufacturing cost components.

42  Price Limitation. Notwithstanding the Smart Card price in Section 3.1 of in Section
7.2, Kudelski will, thlwgbou(ﬂmtmnof[htsAgmemgpmvmdeSmmCazdstsEangmraIa
price svhich does not exceed sixty-seven U.S. cents (38.67) less thian the Jowest price it which
Kudelski provides compariblc cafds to axry afber person or-entity in guanitifiés po more than deuble
the number of Smart Cards purchased ennually by NagraStar. The provisions of tifs Section 4.2
shall not apply to Smart Cards sold by Kudelski as replacements for security breaches pursuant to
Section 5.3.

43 Availability. Kudelski agrees to deliver Smast Cards within twenty (20) weeks of
receipt of a committed purchase order from NagraStar. Kudelski shall promptly send a eopy 0
NagraStar of any purchase order or similar contract Kudelsld delivers to third parties regarding the
manufacture for Kudelski of Sman Cards, or of any components thereof, which Kudelski intends to
detiver 1o MageStar in fulfillment of a committed puschase arder.

S. WARRANTY

L\SH\WNRSWNagraSilinzgrated 14 wpd [D-3}3
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and which are in use by end:users of the conditional aceess:sySter or.
at a cbst to NagraStar equal to the direct marginal €ostof mantifac
exclusive of all overhead costs).

6.  INDEMNIFICATION

directors, employees, agents and shareholders, and its and ‘their respectivi s, SUCCEEEors and
Jegal representatives harmiess from and against, any and afl costs, fosses, es,, danyapy
fawsuits, judginents, claims, actions, penalties, fitics and exponses (ineluding, wit
interest, penaliies, réasonable atéorneys’ fees and all monies paid in the Hvestigatio
setfiement of-any.or all of the foregoing, "Claims”).that arise. bt of,oe4re incutred 3o
with {a) Kudelski's pepformanice or fiilure c-GF performatice under’this Agresinent i
indiseet el thereof, (b) Kildelski's acts or omissions, Jawful or unlawh ozl
of Kindielski's represenititions or watrahties berein ; or (d) 1hé failure of Kudelski to comply witt
any actal or alleged violation of, any applicable laws, stating, -Ordinance, EOVerhné
administrative order, rule or regulation.

6.1 ByKudelski Kudelski shall indemnify, defend and hold NagraStar.and its officers,

ay
ar

62 By NagraStar NagraStar shall indemnify, defend and hold Kudelski and its officers,
directors, employees, agénts and shareholders, and ifs and thelr respective assigns, hisiis, Stcéassors
and legal representatives harmless from and against, any and all Claims that arise out of, or are
incurred in connection with: (a) NagraStar's performance or failure of performance under this
Agreement and any direct or indirect results thereaf: (b) NagraStar's acts or omissions, lawful or
unlawful; (c) the breach of any of NagraStar's representations or warranties hereim; or {d) the faiture
of NagraStar to comply with, or any actual or alleged violation of, amy applicable laws, statute,
ordinance, governmental administrative order, rule o1 regulation.

7. TERM

7.1 Term. This Agreement and all terms contained herein shall commence an July I,
1998, and shall remain in full force and effect in perpetuity, unless earlier tlerminated as provided in
Section 7.3.

LSHINRSWagraStarilaiegraesd 14 wpd D-3]4
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7.2 Dissolution of NagraStar for Business Convenience. If NagraStar is dissolved by -

Kudelski for business convenience pursvant to Section 10.1(c) of the NagraStar Operating
Agreement, EchoStar shall automatically assume all of the duties, obligations, and benefits of
NagraStar under this Agreement, including but not limited to the right to indemnification pursuant
to Article 6, except that the unit cost to EchoStar for the purchase of Smart Cards from Kudelski in
Section 3.1 shall be $8.59 (subject to the price limitations of Section 4.2).

7.3 Early Termination. H, pursuant to Section 10.2(b) of the NagraStar Operating
Agreement, EchoStar ceases 1o use the conditional access system that it obtained from Kudelski, as
updated and modified, then Kodelski shall have the right to terminate this Agreement upon thirty
days notice to NagraStar. Kndelski shall also have the right to terminate this Agreement if it first
dissolves NagraStar pursuant to Section 10.1(d) of the NagraStar Operating Agreement.

8. CONFIDENTIALITY

The parties agree that this Agreement is confidential and neither party shall disclose any of
the commercial, business, technical, operational, or legal details of this Agreement (the “Confidential
Information™) in any manner, including but not limited to press releases or otber publicity of any
nature without the prior written approval of the other party. The obligations imposed upon the
parties herein shall survive termination of this Agreement indefinitely, but shall not apply to
Confidential Information which is: :

{a)  or becomes generally available to the public through no wrongful act of the party
receiving the Confidential Information (the “Receiving Party™);

(b)  already lawfully in the possession of the Receiving Party and not subject to an
existing agreement of confidentiality between the parties;

()  received from a third party without restriction and without breach of this Agreement;
{d)  independently developed by the Receiving Party; or

()  released pursuant to the requirements imposed on the party by U.S. or Swiss
securities Jaws, or the binding order of a government agency or court, so long as prior
to any such release the releasing party provides the other party with the greatest
notice permitted under the circumstances, so that the party disclosing the
Confidential Information may seek a protective order or other appropriate remedy.
In any such event, the releasing party will disclose only such Confidential
Information as is legally required and will exercise reasonable efforts io obtain
confidential treatment for any Confidential laformation being disclosed.

9. GOVERNING LAW; ARBITRATION

This Agreement, and the performances of the parties hereunder, shall be governed by the laws
of the State of New York without giving effect to the principles of conflicts of Jaws that would

LASHANR S\NagraStoritategratedt 14 wpd [D-3}5
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otherwise provide for the application of the substantive Jaw of another jurisdiction. Should any
dispute amang the parties arise, the parties agree that the sole jurisdiction and venue for the
resolution of any such dispute shall be English Jangnage binding arbitration conducted in the New
York City metropolitan area, in accordance with the Commercial Rules of the American Arbitration
Association, which rules shall include the right to seek appropriate injunctive relief in such
arbitration and are deemed to be incorporated by reference into this clause. Diless the arbitrators
determine otherwise, the losing party in any arbitration shall pay the costs of the prevailing party.

10. NOTICES

The parties choose the following addresses as the addresses at which they will accept service
of 21} documents and notices relating 1o this Agreement:

As to Kudelski: Kudelski SA
1033 Chescaux
SWITZERLAND
Attn: Nicolas Goetschmann
Fax: 41 21/732 0300

As to NagraStar: NagraStar L1.C
90 Inverness Circle East
Englewood, CO 80112
USA
Attn: Joe Fergoson and Xavier Carrel
Fax: (303) 706-5719

With a copy to: Kudelski SA
1033 Cheseaux
SWITZERLAND
Attn: Nicolas Goetschmann
Fax: 41 217732 0300

And a copy to: EchoStar Communications Corporation
5701 S. Santa Fe Drive
Littleton, CO 80120
USA
Attn: David Moskowitz
Fax: (303) 723-1699

Any notice to be given by a party to the other partics pursuant to this Agreement shill be given in
writing in the English language by prepaid registered post, by facsimile or shall be delivered by hand
{delivery by hand must be acknowledged by written receipt from a duly authorized person at the
office of the addressee), provided that:

L \SHWRSWagraSte\Inirgsuied |4 wpd [D-3]6
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{a) any notice given by prepaid regisicred post shall be deemed to have been received by the
addressee, in the absence of proof to the contrary, 14 days after the date of postage;

(b) any potice delivered by hand during normal business hours shall be deemed to have been
received by the addressee, in the absence of proof to the contrary, at the time of delivery; and

{c) any notice given by facsimile shall be deemed to have been received by the addressee,
in the absence of proof to the contrary, immediately upon the issuance by the transmitting facsimile
machine, of a report confirming correct transmission of all the pages of the docurnent containing the
potice or upon receipt by the transmitting facsimile machine, at the end of the notice being
transmitted, of the automatic answer-back of the receiving facsimile machise.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as
of the date first written above.

KUDELSKIS.A

i L -

NAGRASTARILLC

By: o

- —— . | — —_— — -y — ey — | . e— —— —y ———— ——— by aley
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[EXHIBIT E-1)
ECHOSTAR SOFTWARE LICENSE AGREEMENT

This EchoStar Software License Agreement (*Agreement”) is made this twenty-third day of
June 1998, by and between EchoStar Communications Corporation, a Nevada corporation
(bereinafter referred to as "EchoStar”), and NagraStar 1LLC, a Colorado limited lability company
(bereinafter referred to as "NagraStar™).

INTRODUCTION

A In conjunction with this Agreement, the parties are entering into a Smart Card Purchase
Agreement and a Service and Development Agreement (collectively, the “Related
Contracts™), pursuant to which NagraStar is Lcensing a conditional access system to
EchoStar and those entities it directly or indirectly controls, is controlled by, or under
common control with (its “Affiliates™).

B. The parties desire to provide for the sale by NagraStar of “Smart Cards”, and the licensing
of all related software to EchoStar and its Affiliates pursuant to the terms of this Agreement.

AGREEMENT

1. Software License

NagraStar hereby grants to EchoStar and its Affiliates, for use with their own satellite
operations, a perpetual license to use, with no right to sublicense, the Software and Documentation
(collectively, the "Software System”), subject to the terms and conditions hereinafier set forth,

As consideration for the perpetual license to vse the Software System granted to EchoStar
and its Affiliates berein, EchoStar shall pay NagraStar the amount specified in the Payment Schedule
set forth in Article 7 below.

3. The Seftwsre

The “Software” shall consist of the modules or components, shall perform the functions and
shall comply with the proposals and specifications, identified ar set fosth on Schedule A, annexed
hereto, and any future updates, enhancements, corrections or other revisions to any of the foregaing.
Each Software module or component, specification and proposal included or referred to in Schedule
A is expressly incorporated by reference herein.

4. Documentation

The Documentation shall consist of all operator and user manuals, training matcrialé, guides,
listings, specifications, and other materials for use in conjunction with the Software. NagraStar shall

LASHNZSWagrSerintcgrated 14 wpd [E‘” 1

|
[
[
f
[
[
[
[
[
[
[ 2. License Fee
[
]
[
[
[
[
[

HIGHLY CONFIDENTIAL Case No. SA CV03-850 DOC (JTL) ESC0158740



6. Gperaﬁngﬂnviwnmenl

The Software, and cach module or compmmt and fxmcuoh
opérating fuIly and correctly. on the - combmanon of compiter ¢
programming 1anguage and the operating system obfaincd from:
organized under the laws of Swit'zmland {"Kudelski”) anduscﬂby;
the cffective daié of this Agrécificnt, or such other efivironmet as Naj
to time and which is reasonably accéptable to Kudelski. NagraStar
cirsforn dedieated Hardwale (L¢., all Hardware designed or modified 16 be
or BCE operation) to EcboStar and its Affiliates at its cost. EcHoStr
Hardware used for ﬂpemtmg Nangtar gystems and apphc&twns
Nangtax’s prices for such Hardware are reasomdbly competitive with hird-par

7. Payment Schedute

The License Feefor the license of the Software System graited Berein s‘ha}ibe}mdby
EckoStar to NagraStar as follows, within 30 days of EchoStars reecipt-of dn ifivoipe from NagraStar.

(®)  No Modification. Use as presently constituted: no charge for the ferm of this
Agreement, as FehoStir bas already purchased a perpetual license.

) itial U e, Upgrade for use with more than five million sabscribers: $385,000
(US. dollars).

{©) Additional Products. Additional products developed by NagraStar or licensed from
thind parties, including but not limited to Kudelsld, shall be offered by NagraStar to EchoStar and
its Affiliates as enhancements or accessories o the Software System at fair market price.

8. New Location

EchoStar and its Affiliates may, at any time, with notice to NagraStar, transfer the Sofiware
to any location in the United States other than the site of initial instaliation for use on amy other
central processing unit ("CPU") which is owned or controlled by EchoStar and its Affiliates,

LASHINRSWagraS uAlnicgraicd 14 wpd [E-1]2
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10. Software Maintenance

(a)  Defects. NagraStar shall promptly notify EchoStar of any defetts or walfunctions,
in the Software or Documentation, which NagraStir becomes aware of from any soarce. ‘NaprdStar
shall promptly correct any defects of malfunctions in the Software:or Documc:ntaﬁon -discovered
dufing the temm of this Agreement and provide EchoStar and its Affiliates with eorreeted toples of
same, without additional charge. NagraStar's obligation bereundeér stialt not affect any-offier Hability
which it may have to BehoStar and its Affilidites.

(b)  Eghancements. NagraStar shall provide 1o EchoStar and its Afﬁhatcs. without
additional chatge, copigs of the Software System and. Do&umemanon mii:wd témﬂec} afy
enhiancements to the Software System made by NagraStar f '

efficiency or esé of opcranon of thie Software Syﬂem, or add additional cai)&ﬁiﬁ%s‘mm oilickwise
improve the functions-6f the Suflware System.

11. Additional Support
NagraStar shall provide to BchoStar and its Affiliates dnmgg the term of this; Agremcm,

without additional charge, all reasonalily pecessary telephione or witten.consiiltation seqie
EchoStar in connection with its use and operafion of the Software Systein or ahy problems ‘Herewith.

12. Confidentiality

The parties agree that this Agreement is confidential and neither party shall disclose any of
the commercial, business, technical, operational, or lzgal details of this Agrecment (the “Confidential
Information™ in any manner, including bot pot limited to press releases er other publicity of any
sittre without e prier writien approval of the other party, The obligations itaposed upon the
parfies bercin shall swrvive termination of this Agreement indefigitely, but shall not apply 1o
Confidential Information which is:

L \SHINRS\MagraStaribtegrated 14 . wpd {E-1]3
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{a) orbccmnes gemrally availablcw lhc pub ic:gh

b)

() reBeiveiifrom a thirdpaty ithont feSirict

(d) independently developed by the Receiving Paty; o

(¢)  released pursnant to the reguirements imposed o the paty 1y S
securities Jaws, or the binding efder of a govemment agency orEonit, SG“Iﬂng as pior
to any such release the releasing party provides the other paity with-fhe preatest
notice permitted under the circumstances, so that the pa :
Confidential Information méy seek a protectivé afder or Gther dfproptiate reinedy.
In any such event, the releasing party will disclose only such Confidential
Information as is legally required and will exercise reasonable efforts to obtain
confidential treatment for any Confidential Information being disclosed. -

13. NagraStar's Proprietary Notices

EchaStar agrees that any copies of the Software or Documentation which it makes pursuant
to this Agreement shall bear all copyright, trademark and other proprietary notices included therein
by NagraStar and, except as expressly authorized herein, EchoStar §hall ot disttibute same to any
third party without NagraStar's prior written conscut.

14. Other Customers

NagraStar agrees to treat EchoStar as its most favored customer, and the parties acknowledge
that EchoStar and its Affiliates are NagraStar's only customers at the date of execution of this
Agreement. NagraStar represents that all of the prices, warranties, benefis and other terms being
pravided hereunder shall continue tobe, in the apgregste, equivalent to mtefmrihmlhttem being
offercd by NagrmStar to any additional customer. If NagraStar enters into-an ggtccment with agy
otber custemer providing such customer with more favorable terms, then fhis Agreement shall be
deemed appropriately amended to provide such terms to EchoStar and its Affiliates. NagraStar shall
promptly provide EchoStar with any refund, credit, or other adjustment thereby created.

15. Assignment

Neither party shall assign this Agreement without the prior writtes consent of tire other party,
which shill aotbe unreasonabily withheld. An assignee of either party, if authorized herennder, shall
have all of the rights and obligations of the assigning party set forth in this Agreement.

16. Indemnification

LASHINRS WagraStainzegraed ! 4. vpd [E-1}4
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16.1 ByEchoStar. EchoStar shall indernnify, defend and hold NagraStar and its officers,
directors, employees, agents and shareholders, and its and their respective assigns, successors and

" legal representatives harmless from and against, any and all costs, losses, habilities, damages,

lawsuits, judgments, claims, actions, penalties, fines and expenses (including, without limitation,

interest, penalties, reasonable attorneys' fees and all monies paid in the investigation, d dcfense or
settlement of any or all of the foregomg, *Claims") that arise out of, oxaremcuued i comecuon
with: (a) EchoStar’s performance or faiture of performanteé under this Agréemnént and
ndirect results thereof; (b) EchoStar’s acts or gmissions, lawfiil or unlawfal; {)'the Im:ach ‘of any
of EchoStar’s representalions or warranties herein; ar {d) the failure of EchoStarm comply with, or
any actual or alleged violation of, any applicable laws, statute, ordinance, governmental
administrative order, rule or rcgulation.

162 ByNagraStar. NagraStar shall indemnify, defend and bold EchoStar and its officers,
directors, employees, agents and sharcholders, and its and their respective assigus, heirs, successors
and legal representatives harmless from and against, any and all Claims that arise out of, or are
incurred in connection with: (a) NagraStar's performance or failure of performance under this
Agreement and any direct or indirect results thereof; (b) NagraStar's acts or omissions, lawful or
untawful; (c) the breach of any of NagraStar’s representations or warranties herein; or (d) the failare
of NagraStar to comply with, or any actual or alleged violation of, any applicable laws, stutuic,
ordinance, governmental administrative order, rnle or regulation.

17. Notice

The parties choose the following addresses as the addresses at which they will accept service
of all documents and notices relating to this Agreement:

As 10 EchoStar: EchoStar Communications Corporatiox
5701 S. Santa Fe Drive
Littleton, CO 80120
USA
Atin: David Moskowitz
Fax: (303) 723-1699

As to NagraStar. NagraStar 11.C
90 Inverness Circle East
Englewood, CO 80112
USA
Attn: Joe Ferguson and Xavier Carrel
Fax: (303) 706-5719

With a copy to: Kudelski SA
1033 Cheseaux
SWITZERLAND
Attn: Nicolas Goetschmann
Fax: 41 21/732 0300
LASHINRS\NagriStesinicgratedid wpd [E'I] 5
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directed to the respective paty &t the address at which it is to receive motice as provided herein.

20. Severability

¥f any provision of this Agreement is held invalid or otherwise unenforceable, the
enferceability of the remaining provisions shall not be impaired thereby.

21 No Waver
r The failure by any paity to exercise any right provided for herein shall not be deemed a
' waiver of any right bereunder.
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IN WITNESS WHEREOF the parties have executed this Agreement on the date first set forth
above.

ECHOSTAR COMMUNICATIONS CORPORATION:  NAGRASTAR LLC:

By: By 92 L_ -

Title: Title:

LASHWNRSWagraSmrtniegrmted 14 wpd [E-1]7
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Pairing Key Generator (PKG) - Those system, services and equipment ticensed to EchoStar and its
Affiliates by Kudelski as of the date of ihis agrecment which are responsible for pencrating the
recriver's pairing keys in a maoner consistent with the ones the EME will gencrate upon card
initialization.
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[APPENDIX E-2]
ECHOSTAR SERVICE AND DEVELCPMENT AGREEMENT

This EchoStar Service and Developroent Agreement (“Agreement”) is entered into as of the
twenty-third day of June, 1998, by and between NagraStar LLC, a Cotorado Limited Tiabidity
company (hereinafter referred to as "NagraStar™), and EchoStar Commumcahons Corpomhen, a
Nevade corporation (bereinafter referred to as "EehoStar™). ‘

INTRODUCTION

A. In conjunction with this Agreement, the parties are entering into a Software License Agreement
and a Smart Card Purchase Agreement (collectively, the “Related Contracts™), pursuant to which
NagraStar is supplying a conditional access system to EchoStar and those entitics it directly or
indirectly controls, is controlled by, or is under common control with (collectively, its
“Affiliates™), to be used with EchoStar’s DISH Network digital broadcast satellite service (“DISH
Network Programming”).

B. Pror 1o the effective date of this Agreement, EchoStar and its Affiliates obtained Software
Maintenance and Development Services (collectively, the “Services”) directly from Kudelski SA
and its Affiliates.

C. The parties desire to provide for the maintenance by NagraStar of certain software pursuant to
the terms of this Agreement.

AGREEMENT
1. Term and Termination

This Agreement shall commence on July 1, 1998, and shall remain i effect until and unless
terminaled either (1) by EchoStar upon six (6) months’ notice to NagraStar; (ii) by EchoStar upon
notice if NagraStar is unable or unwilling to fulfill its material obligations under the Related
Contracts; (jii) by EchoStar upon dissolution of NagraStar; or (iv) by either party pursuant to a
breach, after notice and an adequate opportunity to cure.

2. Payment

2.1 Ongoing Services. As consideration for the Services, in advance of each month during the
term of this Agreernent, EchoStar shall pay to NagraStar a fee of US $102,083.33. This monthly fee
shall be adjusted each year on the anniversary of this Agreement by the use of an escalator i the
following manner: the index to be used shall be the U.S. Department of Labor’s Bureau of Labor
Statistics Consumer Price Index, Wage Rate, All Urban Consumers, U.S. City Average, 1997 = 100
{hereinafter referred to as the “CPI"). The base index shall be that published nearest to the date
hereof. The increase hereunder shall be proportional to the increase in the CPI as above, over the

LASHNRSWagraStanintzgraicd 14 wpd [E-2]1
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These prices for special services were in effect as of December 1994 and shall not change during
the term of this Agreernent, except for an zmnual ad;usnneut each Décernber. ’Dmannua} adjnstmmt
shall refect only changes in the U.S. consumer price index. “Reasonable travel afid ottier expenses,
if any, will be billed separately.

3. Maintenence

During the term bereof, NagraStar will (i) respond 1o all requests for Services withjn four (4)
honrs of each reqnest by EchoStar; {ii) cause the software identified 'oni“Sehedule A hereto (ibe
“Software™) 0 operate according to the published specifications and withont mor and (m’) PIOVIdﬁ
onecopyofﬂnyupdatedmieascofﬁmSoftwam,orpmthemofm"_ g
without charge, which BchoStar and its Affiliates inay copy in fhe appropriate. an
for.a prior release. In addition, NagraStar Will provide published bulletins describing ew
maintenance releases, temporary problem resolutions and gircumvedtions, suppaﬁlevd
otber infosmation with fespectto the Software, which updated teleases EchoStar and it
may obtain at no additional cost, except for NagraStar's ten-applicable mni'hng’and media chatgt&

4. Indemnification

4.1 By FchoStar, EchioStar shall indemnify, defend and hold NagraStar, its Affiliates god its and
their respective “officers, diectors, employees, agents and shareholders, and its and their réspective
assigns, suceessors and legal representatives harmless from and against, any and all costs, Josses,
liabilities, damages, lawsuits, judgments, claims, actions, penaities, fines and expenses (including,
without limitation, interest, penalties, reasonable artomeys' fees and all mopies paid in the
investigation, defense or settlement of any or all of the foregoing, "Claims") that arise eut of, or arc
incurred in connection with: (z) BchoStar's performance or failure of performance uader this
Apreement and any direct or indirect results thereof; (b) EchoStar's acts or omissions, lawful or
unlawful; (c) the breach of any of EchoStar’s represcatations or warranties berein; or (d) the failure
of EchoStar to comply with, or any actual or alleged violation of, any applicable laws, statute,
ordimance, governmental administrative order, rule or regnlation.
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4.2 By NagraStar . NagraStat $hall inde i i aanj{itﬁs
and their respéctive officers, diréclors, emplo};ees, agents and shareolders, and its and their
mspecbvc assagns, heirs, successors and legal mpmscntaﬁvcsbamd‘“ é‘ﬁomm&agamsl, -any and

ppheable }aws statute, ordmanoe’ goVémmentzIa
5. Warranty

NagraStar warrants that it will take reasonable steps 1o ensure that each of its employees, agents ’
of representatives assigned to perform Services hereunder will have the skills, training and
background necessary to perforin the Services in a competent and professional manner.

6. Confidential Inforipation

The parties agree that this Agreement is confidential and neither party shall disclose any of the
commercial, business, technical, operational, or legal details of this Agreement (the "Confidential
Information”) in any manner, including but not limited to press releases or other publicity of any
nature without the prior written approval of the other party. The obligations imposed upon the
parties herein shall survive terrnination of this Agreement indefinitely, but shall not apply to
Confidential Information which is:

(a)  or becomes generally available 1o the public through no wrongful act of the party
receiving the Confidential Information (the “Receiving Party™);

(b)  already jawfully in the possession of the Receiving Party and not subject to an
existing agreement of confidentiality between the parties;

()  received from a third party withont restriction and without breach of this Agreement;

(d)  independently developed by the Receiving Party; or .

— o — — — ——— r— — —— —

(e)  released pursuant to the requirements imposed on the party by U.S. or Swiss
securities laws, or the binding order of a govemment agency or court, so loag as prior
to any such release the releasing party provides the other party wifh the greatest

F—

notice permitted under the circumstances, so that the party disclosing the
- Confidential Information may seek a protective order or other appropriate remedy.
_Jf In amy such event, the releasing party will disclose only such Confidential

Information as is legally required and will exercise reasonable efforts to obtain
confidential treatrnent for any Confidential Information being disclosed.

7. Insurance

LASH\NRS\WNagraStrtlucgraad |4 wpd [E-2]3
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NagraStar shall maintain insurance coverage at levels standard in the software industry.
8. Geverning Law; Arbitration

This Agreement, and the performances of the parties hereunder, shall be governed by the laws
of the State of Colorado without giving effect to the principles of conflicts of Jaws that would
otherwise provide for the application of the substantive law of another jeristiction. Shouid any
dispute among the parties arise, the parties agree that the sole jurisdiction and venue for the
resolution of any such dispute shall be English language binding arbitration conducted in the Denver
metropolitan area, in accordance with tbe Commercial Rules of the American Asbitration
Association, which rules shall include tbe right to seek appropriate injunctive relief in such
arbitration and are deemed to be incorporated by reference into this clause. Unless the arbitrators
determine otherwise, the losing party in any arbitration sbhall pay the costs of the prevailing party.

9. Notices

The parties choose the following addresses as the addresses at which they will aocept service
of all documents and notices relating to this Agreement:

As to EchoStar: EchoStar Comnunications Corporation
5701 S. Sants Fe Drive
Littleton, CO 80120
USA
Attn: David Moskowitz
Fax: (303) 723-1699

As to NagraStar. NagraStar LLC
9D Inverness Circle East
Eonglewood, CO 80112
USA
Attn: Joe Ferguson and Xavier Carrel
Fax: (303) 706-5719

With a copy tor Kudelski SA
1033 Cheseaux
SWITZERLAND
Attn: Nicolas Goetschmann
Fax: 41 21/732 0300

Any nolice to be given by a party to the other parties pursuant to this Agreement shall be givea in
writing in the English language by prepaid regisiered post, by facsimile or shall be delivered by hand
{delivery by hand must be acknowledged by written receipt from a duly authorized person at the
office of the addressee), provided that:
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(a) any notice given by prepaid registered post shall be deemed to have been received by the h
addressee, in the absence of proof to the contrary, 14 days after the date of postage;

{b) any notice delivered by hand during normal business hours shall be decmed to have been
received by the addressee, in the absence of proof 1o the contrary, at the time of delivery; and

(c) any notice given by facsimile shall be deemed to have been received by the addressee,
in the absence of proof to the contrary, immediately upon the issuance.by the transmitting facsimile
machine, of a report confirming correct transmission of all the pages of the document containing the
notice or upon receipt by the transmitting facsimile machine, at the end of the notice being
transmitted, of the automatic answer-back of the receiving facsimile machine.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date set forth
above.,

ECHOSTAR COMMUNICATIONS CORPORATION

y: —

NAGRASTARLLC

w T [

—f 1 ] Ty v ey e ey —— ) =y ey ey ey

71 T 1 M
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Aﬁiﬁates%ylﬁxdcishas of m datc of t tlns aagmcmm mﬁbm_ ,
intérface Wikl regéivers:for p ¢ SWhet 3 i
per-view usage ififormation, estabﬁshmg pay per—vmw cmdiﬁﬁmm:rﬂw&mm Card;‘»ahd cénam
other fanctions.

4. Entitlement Coptrol Encrypior (BCE) - Thase sys!cms, smum and &gmpmem imansed 10

5. Entitlement Message Broadcaster (EMB) - Those sy

EchoStar and its Affiffaies by Kudelski as of he. date Filiis spreiaici sohich arc responsible for the
pﬁmnga‘ndbmadéastmgcfﬁnﬁﬂ i ntMmd@maPMem@%@( : fiinctions

6. Entiflement Message Enciyptor (EMF) - ’Q@“Sﬁ% L0
EcbioStar andiits Affiliaics by Kudelski a5 of fhe dite-BF s goresri
encryption of Entitlément Manageiient Messapes (NI, and eerin obes fonetions.

Infornation Magagement System {IMS) - Those systeihs, sepvices and-cquipifient Jicensod 4o
Echﬁmmﬁm&ﬁfﬁ” e by Kudelski as of the date-of this-agreerhorit which: respongible for
fusetions relaed o product defirition; event schstuling, network thpolugy Rbapemert, electronic
program guide generation, generation of conitro} streams, and certain ofter fanétions.

8. Pairing Key Generator (PKG) - Those systemn, services and equipment licensed te EchoStar and
its Affiliates by Kudelski as of the date of this agreement which dre responéitile for generating the
receiver's pairing keys in & manmer consistent with the ones the EME will penerate upon card
initialization.

Sy oy sy ey ey ey ey L | gy e ]
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[EXHIBIT E-3]

ECHOSTAR SMART CARD PURCHASE AGREEMENT

THIS ECHOSTAR SMART CARD PURCHASE AGREEMENT {'Af
entered into as of the twenty-third day of June, 1998, by ang

Corporation, 2 Nevada corporation (Hereinafier refeired th-a5“Echo
Colorado limited liability company (liereinaftérrefered to a8 "Naﬁ’i‘iStﬂ.f")

INTRODUCTION

A. In conjunction with this Agreement, the parties are entering into a Software License Agreement
and a Service and Development Agreement {collectively, the “Related Contracts”), pursnant to
which NagraStar is supplying a conditional access system to EchoStar and those entities it
directly or indirectly controls, is controlled by, or under commmon control with (collectively, its
“Affiliates”), to be used with EchoStar's DISH Network digital broadcast satellite service (“DISH
Network Programuming”).

B. Prior to the effective date of this Agreement, EchoStar and its Affiliates obtained its “Smart
Cards” from Kudelski SA and its Affiliates (collectively, “Kudelski’).

C. The parties desire to provide for the sale by NagraStar of “Sman Cards”, and the Yicensing of all
related technology and software, to EchoStar and its Affiliates, for their use and for resale and
sublicense exclusively for use with the satellite operations of EchoStar and its Affiliates and such
other direct broadcast satellite entities (“DBS Providers”) as are anthorized by Kudelski and
EchoStar in writing (collectively, “Authorized Resale™).

AGREEMENT
1. DESIGN, USE, AND OPERATION OF SMART CARDS.

1.1 Use by Consumer. The “Smart Card” resersbles a credit card in size and appearance, is
embedded with a microchip, and provides security for EchoStar's MPEG-2 DVB compliant satellite
receiver (a “DISH DBS System™). The Smart Card is used with a unique DISH DBS System,
determined by the serial number of the DISH DBS System, and must be inserted into, and remain
in, the DISH DBS System in order for it to properly receive DISH Network Programmmg or other
satellite delivered programming.

1.2 Technical Functions. The Smart Card has the following functions:

"A. Controls the descrambling process(es) in real-time by returning a control word when
receiving entitlernent control messages; control words are returned only if the smart card holds the
corresponding access rights.

LASHNRSWagcaStailnegracd 14 wipd [E_B] 1
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B. Holds the access’ ng}zts for?fotﬁ subscnptmn Pa
entitlement managerient mcssagcs

E. Manages the security aainst piracy by’
F. Enibles new functions in the future via Smiant Card software dowiloading.
G. Manages blackou! and 'spot beam'’ restrictions.

H. Al other Smart Card functions used by, or available to EchoStar and its Affiliates as of
the date of this Agreement.

1.3 Longevity. Smart Cards are designed for permanent contintous operation for at least four
years. For normal operation, periodic Smat Card replacement is not necessary during such period.

2. SMART CARD SOFTWARE.

|
|

|

|

|

|

|

|

|

| i“ﬁ?fhtfﬁ;?ﬁ;’;m :m::m“;ﬁmnmﬁd s
|

[

|

|

l

1

L

Entitlement. Mﬁnagcmcm Mcssages (EMMS), and related f\:mcnens* (m) the Entxﬂcmnm Control
Encryptor (ECE), defined as those systems, services and cquipment ficenscd to Echoftar and its
Affiliates by Kudelski as of the date of this Agreement which are tesporisible Tor the. generation of
DVB scrambling control words, the generation and encryption of the Ertiflement Contecl Messages
(ECMs) whick contain them, and related functions; and (iv) the Stan Card personalization tool.

2.2 Punction. The Software is designed to, inter alia, support the technical functions set forth
in Section 1.2 above.

3. PURCHASE; PRICE

3.1 Simant € NagraStar agrees io sefl Smart Cards to EchoStar and jts Affillates, for their
use er for- Authorized Resale, npon request at the price of ten U.S. dollars ($10) per Smart Card, CIF
Denver Internationat Airport. Smart Card personalization is included in the cost of the Smart Cards.
This purchase price docs not apply to Smart Cards purchased as a result of a security breach pursuant
to the provisions of Section 5.3. Smart Cards compatible with Kudelski's conditonal access system
must be purchased from NagraStar.
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jeai undér : tered info by the
parties on the same d‘mc s, and in cofjunction with {his' Apreemicnt; § vlae mduoed by two U.S.
dollars. ($2: 00}, pnmded howcvex, that.in no.gyent shall the ameunt of such reduction in- any
calendar year exceed the remaining amount owed in stich calendar yedr.

5. WARRANTY

5.1 Smait Cards. NagraStar warrants- that each Smart Card will function as intended for at least
three months from the date of defivery by EchoStar ang ifs Aﬁ'ﬂxgtes 1o the end bser, if the Smart
Card s not suffered from mecharical stiess higher than indicated in the 1SO 7816/1 standard.

5.2 Limitation. The warranty.on-Smait Cards shall pot be valid-longer than twelve months from
the date of @elivery by NagraStar to EchoStar.

Lanty. Nangtar funhcrwamtsﬂwsocnnly of the ccmdnmna! -access
roan : if i 8 xrac

for fastest- pomhlc fepiacemam, and upen mccipt of mglacmen{ Smnn Cards frotn Kudslski,
immediately replace all outstanding Smart Cards which were 8elivered- by Na.ngtﬂrw BchoStir no
momthﬁn#&mnmspnorwt&damofsuchnm m}dwﬁsehammmhymmofﬁm
conditional access system or.are in Echnsmi’smwmmh. at & ¢oBY to EchoStar equal to the cost
propetly charged NagraStar by Kudelski for the Sniart Cards.

6. MISCELLANEOQUS

6.1 Waiver. The failure of any party to insist upon strict performance of any pmv:smn of this
Agmemcntshallaotbcconstmedmawmverofanymbseqmmbmachofthesameorsxrmla:nm
Afl rights and remedies reserved to either party shall be cumulative and shall not be in bnitation of
myu{hq,ﬁg}g.ormqywchmghmmyhawmlawmmeqmty

6.2 Attomey Fees. In the event of any suit or action to enforce or interpret this Agreement o any

provision thereof, the prevailing party shall be entitled (o recover its costs, expenses and reasonable
attorney fees, both at trial and on appeal, in addition to all other sums allowed by law.
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atbitratoss demmmc OthchIse the losmg party Ei qﬁljr ﬁrb:ﬁanﬁh sﬁiﬂ ;zag the,
prevailing party.

6.5 Severability. The parties agree thateach provision of this Agre
separable and divisible from every other provision and that the enfomeabmgy of any onp provismn
shiall not limit the enforceability, in wlmlcarm?art,ofanyaﬂ;ep VIS hie'€y
a court of chmpglent ;nrrsrhchoﬂ detefTiines that any )
thereof o any. person, entity, or. crrcumstance te
remaitiing terms and provisions of - 1his Agxc’émcn{ i
interpreted as if the invalid term or provision were oot a par!. fersof,

s

provic ‘ ; gy OF &
Agreemzm shatl be‘e‘ﬁectxvc unless in wutmdg ?mdmgncd by beth paﬁié‘s

6.7 Comy
theretn, ;;;:wmma 'oF bereafier piomilgated in fofce. aﬂﬁ;fg’ the 27 oF this Agree

6.8 Remedies Cunmilative. Tt is agreed that the rights and remedits herein provided in case of
default or breach by NagraStar of this Agreement are cumulative and shall not affect ip any manaer
any other remedies that EchoStar may have by reason of such defanlt or breach by NagraStar. The
exercise of any right or remedy herein provided shall be without pirjudice to the right to exeseise any
other right or remedy provided herein, at law, or in equity.

9 i ity The parties agree that this Agreement is confidential and neither party shall
dxsa:lﬁsevany ‘of thé ¢ommercial, business, technical, operational, or legal details of this Agreement
{the “Conifidential Information™) in any manner, including but not limited to press releases or other
publicity of any nature without the prior written approval of the other party. The obligations
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imposed upon the parties hercin shall suvive Erininak
not apply to Confi demxa! Trformaticn Which is:

(a)

®)

{¢)  received frum a third party without resiriction and W;‘hﬂutbm‘:ach of. tblsAgmcmem,
(d)  independently developed by the Rece'wingvPaxty; or

{e)  released pursuant to the requirements imposed on the party by U.S. or Swiss
securities laws, or the binding ortler of a government agexicy orcourt, 5o ong as prior
to any such release the releasing pasty provides the other party with the greatest
notice permitted uader the circumstances, so that the party dxsclosmg the
Confidential Information may seck a protective order or other appropriate remedy.
In any such event, the releasing party will disclose only such Confidential
Information as is legally requiréd and will exercise reasonable efforts to obtain
confidential freatment for any Confidential Isformation bemg disclosed.

6.10 Term. This Agreement shall commence on Ry 1, 1998, and remain in full force and effect
unless and until terminated pursuant to the provisions of this Section. This Agreement shali
astomatically terminate upon the dissolution of NagraStar,

6.11  Notices. The parties choose the following addresses as the addresses at wihich they will
accept service of afl documents and notices relating tothis Agreement:

As to EchoStar: EchoStar Communications Corporation
5701 8. Senta Fe Drive
Ligtieton, CO 80120
UsA
Attn: David Moskowitz
Fax: (303) 723-1699

- 4 — — - i — — oy ——

1

As ta NagraStar: NagraStar L1.C
90 Inverness Circle East
Englewood, CO 80112
USA .
Attn: Joe Ferguson and Xavier Carrel
Fax: (303) 706-5719
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{ applicable laws, statute, ordinance, governmental administrative order, rule or regulation.
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Withacopyto: .  “KudélskiSA™
1033 Chesawx

office of the ad&essce) ;mswdcd that:

(a) any notice given by prepaid registered post shall be deemed to have beer received by the
addressee, in the absence of proof to the conirary, 14 days after the date of postage;

() any notice delivered by hand during normal business hours shall be deemed to have been
received by the addresseg, in the absence of proof to the contrary, at the time of delivery; and

(c) any notice given by facsimile shall be deemed to have been received by the addressee,
in the absence of proof to the contrary, immediately upon the issuance by the transmitting facsimile
machine, of a report coafirming cosrect transmission of alt the pages of the docurment containing the
notice or upon receipt by the transmitting facsimile machine, at the end of the notice being
transmitted, of the automatic answer-back of the receiving facsimile machine.

6.12  Indemuification

(8) By EchoStar EchoStar shall indemnify, defend and hold NagraStar, its Affiliates and
its and their wspescuve oﬁ'mers, dm:ctcxs, cmpiaym agents and shamhoidcxs and.ﬂs and the:r

losses, liabilities, damages, lawsuits, judgments, clmms, actions, pemﬂue:s, fines and expenses
(including, without limitation, interest, penalties, reasonable attorneys’ fees and all monies paid in
the investigation, defense or seitlement of any or all of the foregoing, "Claims”) that asise cut of, or
are incurred in connection with: (a) EchoStar's performance or faifure of perforinance under this
Agreement and any direct or indifect results thereof; (b) EchoStar’s acts or omissions, lawful or
unlawful; (c) the breach of any of EchoStar’s representations or warranties herein; or (d) the failure
of EchoStar to comply with, or any actual or alleged violation of, any applicable laws, statute,
ordinance, governmental administrative order, rule or regulation.

(b) By MagmStar. NagraStar shall indemnify, defend and hold EchoStar, its Affiliates
and its and their respective officers, directors, employees, agents and sharcholders, and its and their
respective assigns, heirs, successors and legal representatives harmless from and against, any and
all Claims ¢hiat arise out of, or are incorred in connection with: (a) NagraStar's performance or failure
of performance under this Agreesment and any direct or indirect results thereof; (b) NagraStar's acts
or omissioas, lawful or unlawful; (c) the breach of any of NagraStar’s representations or warranties
herein; or (d) the fajlure of NagraStar to comply with, or any actual or alleged violation of, any




NAGRASTARLLC

By __.

7 L

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date
l first above written.
l ECHOS’?% COMMUNICATIONS CORPORATION
i By. g ———

Title: . Tite:
l~ Date: Date:
: )

l
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